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QUESTIONS PRESENTED 

1. May the Attorney General refuse departure permis¬ 
sion without a hearing to a non-communist Chinese alien 
visitor who desires to return to his family in China w’here 
the sole basis for such refusal is the fact that he studied 
science in China and in our Universities? 

2. May a friendly non-dangerous alien visitor be pre¬ 
vented from leaving the United States? 

3. Did the District Court have jurisdiction of a declara¬ 
tory judgment action to review a refusal to grant a friendly 
alien departure permission? 

4. Does the complaint setting forth the foregoing facts, 
state a cause of action? 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 11,744 


HAN-LEE MAO, 
vs. 


Appellant, 


HERBERT BROWNELL, Attorney General of the 

United States, 


Appellee 


ON APPEAL FROM A JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court 
dated December 23, 1952 dismissing appellant’s complaint 
for lack of jurisdiction of the subject matter and for failure 
to state a cause of action. The jurisdiction of the District 
Court was invoked under 2S U. S. C. 2201 and under 5 
U. S. C. 1009. This Court has jurisdiction of this appeal 
under 28 U. S. C. 1291. 
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PRELIMINARY STATEMENT 

The appellant, a native and citizen of China, seeks a 
declaratory judgment and injunctive relief to prevent ap¬ 
pellee from prohibiting his departure from the United 
States. On June 26, 1952, after government counsel con¬ 
ceded that a substantial constitutional question was pre¬ 
sented, a special three judge court was convened pursuant 
to 28 U. S. C. 2282, 2284. At the hearing before the three 
judge court an affidavit and exhibits were submitted (J. A. 
31-60). No answer, however, was filed herein by appellee. 
The three judge court remanded the cause to a single 
judge upon the ground that no substantial constitutional 
question was presented (J. A. 60). A single district judge 
dismissed the complaint (J. A. 61), and appellant takes 
this appeal from that dismissal. 

STATEMENT OF FACTS 

The facts as revealed by the undenied allegations of the 
complaint and the exhibits herein are as follows: 

The appellant came to the United States as a temporary 
visitor on August 25, 1947, to study under the sponsorship 
of the Nationalist Government of China. He has completed 
his studies and now desires to go home to his wife, his 
infant daughter, to his mother and to other members of 
his family who are in China. (J. A. 27). The appellee, 
acting through the Commissioner of Immigration and Na¬ 
turalization, refuses to permit his departure and has 
directed that he remain here, solely because he has “scien¬ 
tific knowledge and training” which “might be utilized by 
Communist China and other potential enemies of the 
United States.” (J. A. 41) 

As the Commissioner’s affidavit and the undenied allega¬ 
tions of the complaint reveal, the appellant was born in 
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China, received a Bachelor of Arts degree in China and 
was research assistant in Meteorology at Nanking, China 
before he came here. His studies in the United States at 
the University of California and Scripps Institution of 
Oceanography, led to a degree of Master of Science in 
Oceanography. (J. A. 39) j 

In October of 1951, the appellant, having completed his 
studies, applied for reservations to return to his family on 
the American President Lines. He was advised by that 
organization to consult the Immigration Service and he ap¬ 
peared at the offices of the appellee at Los Angeles on 
October 12, 1951, pursuant to that advice. (J. A. 49) 
Thereupon, on the same day, October 12, 1951, at 10:30 
A. M., an Immigration Inspector placed him under oath 
and advised him as follows: 

“I desire to take a sworn statement from vou at this 

* , 

time, concerning your immigration status in the United 
States (J. A. 43). ! 

He was not advised in any other manner of the purpose 
of the interrogation. He was not advised of the right to 
have counsel present as is customary when an immigration 
hearing is conducted (8 C. F. R., 151.2-c). His, school 
records set forth in the Commissioner’s affidavit and given 
consideration by that official, as well as other information, 
were not presented to appellant for his inspection or his 
examination. 

On October 16, 1951, without any further notice and 
without any hearing, the appellant was advised that his 
departure from the United States was forbidden and that 
a violation of appellee’s order would result in criminal 
sanctions. (J. A. 31). The Commissioner’s affidavit as¬ 
serts that appellant’s “scientific knowledge and training” 
is the basis for the refusal to permit him to return to his 
home and family in China (J. A. 41). No claim is made 
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that the appellant is a subversive alien. On the contrary 
it appears that he is anti-Communist and that his family 
has suffered at the hands of the Communists. (J. A. 52). 
No claim is made that appellant is in possession of classi¬ 
fied or unauthorized scientific information. On the con¬ 
trary, his scientific training and knowledge acquired prior 
to his entry into the United States is being considered in 
determining not to let him go home. Finally, it should be 
observed that no claim is made that the appellant intends 
to aid the enemy when he returns to China. On the con¬ 
trary, it appears to be uncontradicted that the impelling 
force motivating appellant’s return is his desire to be 
reunited with his loved ones. 

The Scripps Institution of Oceanography has certified 
that appellant’s knowledge can be of no possible advantage 
to enemy forces abroad because appellant’s formal train¬ 
ing and knowledge was “general and included in textbooks 
and periodicals available to anyone anywhere” and has 
included “no material, bearing upon the direct military 
applications of oceanography”. (J. A. 32, 34). No claim is 
made that the Commissioner made his determination solely 
upon the record of the interrogation of appellant. Nor is 
it asserted that it rests upon the advice given by military 
or scientific agencies of the government. Yet, it lias been 
decided that appellant’s thoughts and knowledge might 
be used by the enemy. 

Appellant seeks a declaratory judgment decreeing that 
the action of the Commissioner is without authority in law 
because the statute from which such authority is derived 
is unconstitutional because it (1) denies a hearing; (2) is 
void for vagueness; (3) constitutes an unlawful delegation 
of legislative powers; and (4) because the Commissioner’s 
action was not even authorized by his own regulations to 
deny exit permission herein. 
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STATUTES AND REGULATIONS INVOLVED 

The Passport Act of May 22, 1918 as amended by Act 
of June 21, 1941 (22 U. S. C. 223-226) provides: 

“Be it Enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress Assembled, When the United States is at war or 
during the existence of the national emergency pro¬ 
claimed by the President on May 27, 1941, or as to 
aliens whenever there exists a state of war between, 
or among, two or more states, and the President shall 
find that the interests of the United States require 
that restrictions and prohibitions in addition to those 
provided otherwise than by this Act be imposed upon 
the departure of persons from and their entry into the 
United States, and shall make public proclamation 
thereof, it shall, until otherwise ordered bv the Presi¬ 
dent or Congress, be unlawful— 

(a) For any alien to depart from or enter or attempt 
to depart from or enter the United States except under 
such reasonable rules, regulations, and orders, and 
subject to such limitations and exceptions as the Presi¬ 
dent shall prescribe; ...” 

Presidential Proclamation No. 2523 of November 14, 
1941 provides in part: 

“( 2 ) * * * * * # * * * 

No alien shall be permitted to depart from the United 
States if it appears to the satisfaction of the Secretary 
of State that such departure would be prejudicial to 
the interests of the United States as provided in the 
rules and regulations hereinbefore authorized to be 
prescribed by the Secretary of State with the concur¬ 
rence of the Attornev General.” 


Presidential Proclamation No. 3004 of January 21, 1953 

(18 F. R. 489-491) provides in part: 

“4. Proclamation No. 2523 of November 14, 1941 as 
amended by Proclamation No. 2850 of August 17, 1949 
is hereby revoked, but such revocation shall not affect 
any order; determination or decision relating to an 
individual or a class of individuals, issued in pursuance 
of such proclamations prior to the revocation thereof 

• • • M 

8 C. F. R. 175.24 provides in part: 

“No permit to depart * * * authorization for volun¬ 
tary departure, or other document facilitating depar¬ 
ture shall be issued to an alien, if the issuing authority 
has reason to believe that the departure will be preju¬ 
dicial to the interests of the United States.” 

8 C. F. R. 175.25 provides as follows: 

“The departure of an alien who is within one or 
more of the following categories shall be deemed to be 
prejudicial to the interests of the United States, for 
the purposes of these regulations: 


(c) Any alien departing from the United States for 
the purpose of engaging in, or who is likely to engage 
in, activities designed or likely to obstruct, impede, 
retard, delay, or counteract the effectiveness of the 
national defense of the United States or the measures 
adopted by the United States in the public interest or 
for the defense of any other country.” 

SUMMARY OF ARGUMENT 

Appellant submits that he may have judicial review of 
the issues herein especially in view of the fact that as a 
friendly alien visitor in the United States he is entitled 
to due process. A friendly non-dangerous alien visitor may 
not be detained in the United States and separated from 
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his family against his will, without a hearing, and contrary 
to the regulations of the Immigration and Naturalization 
Service. An alien who studied science in China and the 
United States is not one who ipso facto has a purpose to 
engage in activities likely to affect our national defense. 

I. ! 

REVIEW MAY BE MAINTAINED UNDER THE 

DECLARATORY JUDGMENT AND THE ADMINIS¬ 
TRATIVE PROCEDURE ACTS 

(A) Military, Foreign Affairs and Political Matters. 

In the Court below, appellee contended that the issue 
herein might not be reviewed because military, foreign 
affairs and political matters are involved. We believe that 
the contention that military affairs is at stake here is 
frivolous. We are not dealing with a military decision 
made during war time by the military in military areas. 
And even then it will be noted that some of the Justices 
of the Supreme Court believed that judicial review was 
proper to control abridgement of the Constitution in 
Ilirabayashi v. United States, 320 U. S. 81. 

If this be an unreviewable foreign affairs or political 
decisions because it involves aliens, then the same may be 
said about The Japanese Immigrant Case, 189 U. S. 86, 
Sung v. McGrath, 339 U. S. 33, Kristensen v. McGrath, 340 

j 

IT. S. 162, and every case of an alien seeking entry, where 
court review is traditionally permitted. Geigow v. Uhl, 
239 U. S. 3; U. S. ex rel Mezei v. Shaughnessy, 195 F. (2d) 
964, ( reversed 344 U. S. —.) Unreviewable foreign affairs 
matters are no more here involved than in Bauer v. Ache- 
son, 106 F. Supp. 445, or the case of Robeson v. Acheson, 198 
F. 2d 985. Courts will not interfere with top level policy 
decisions in foreign affairs, such as recognition of foreign 
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governments or determinations over disputed sovereignty. 
Jones v. United States, 137 U. S. 202, 212; Foster v. Neilson, 
2 Pet. 253, 307-309. These are policy decisions, not gov¬ 
erned by statute, and not directed toward individual activ¬ 
ities as is true in the instant case. Here, we are concerned 
in addition with individuals who have constitutional pro¬ 
tection. To determine whether such constitutional rights 
have been infringed, courts traditionally assume jurisdic¬ 
tion. 

(B) Declaratory Judgment and Injunctive Relief. 

Under 28 U. S. C. 2201, in case of actual controversy, 
except with regard to Federal taxes, any court of the United 
States, upon filing an appropriate pleading, may declare the 
rights and other legal relations of any interested party. 

The prerequisites for obtaining declaratory relief are: 
(1) A justiciable controversy; (2) A controversy between 
adverse parties; (3) A tangible legal interest in the con¬ 
troversy by the party asserting it; (4) An issue ripe for 
adjudication. Duvall, Declaratory Actions: Present-Day 
Uses of a Tested Procedure (American Bar Association 
Journal, May, 1948). No other jurisdictional prerequisite 
has ever been required. 

All four factors noted above exist in the instant case 
and therefore jurisdiction exists. 

Aetna Life Insurance Co. v. Haworth, 300 U. S. 227 
Perkins v. Elg, 307 U. S. 325 

In addition, like McGrath v. Kirstensen, 340 U. S. 162, 
there is here involved an issue of status i.e. whether 
appellant is in the class of individuals whose departure 
would be likely tc adversely affect our national defense. 
Where status is involved, court review in declaratory judg¬ 
ment is considered appropriate. Heikkila v. Barber, #426, 
(October, 1952 Term, Supreme Court). 
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(C) Judicial Review is not precluded. 

Unlike the Heikkila case, there is herein (1) no statutory 
language making the Attorney General’s decision final, (2) 
no statutory history indicating an intent to preclude judicial 
review and (3) no judicial interpretation restricting ju¬ 
dicial review. 

Appellant is confined to the territorial limits of the 
United States but is not in custody in the technical sense 
required for habeas corpus. (28 U. S. C. 453). He con¬ 
tends that his constitutional rights to a hearing and to 
depart from the United States have been impaired, i If this 
be so, then it is clear that judicial review may not be 
denied. 

In St. Joseph Stock Yards Co. v. United States, 298 U. S. 
38, at 52, Chief Justice Hughes said: 

“The principle applies when rights either of person 
or of property are protected by constitutional restric¬ 
tions. Under our system there is no warrant for the 
view that the judicial power of a competent court can 
be circumscribed by any legislative arrangement de¬ 
signed to give effect to administrative action going 
beyond the limits of constitutional authoritv.” 

Sec also: Justice Murphy, concurring in Estep v. 

United States, 327 U. S. 114, 127. 

i 

Apart from such constitutional considerations, the his¬ 
tory of Section 10 of the Administrative Procedure Act sets 

i 

forth the governing rule to be applied herein. In House 
Report 1980 (79th Congress) at p. 41 and S. Doc. 248 (79th 
Congress) p. 275 it is stated: 

“To preclude judicial review under this bill a statute, 
if not specific in withholding such review, must upon 
its face give clear and convincing evidence of an intent 
to withold it.” 

See also: Kristensen v. McGrath, 179 F. 2d 796. 
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On its face, the present statute does not give clear and 
convincing evidence to withhold review. Under such cir¬ 
cumstances it is clear that judicial review is to be recognized 
and sanctioned. 


II 

THE STATUTE DENIES APPELLANT A HEARING IN 
VIOLATION OF THE CONSTITUTION 

(A) Plaintiff was denied a Hearing. 

Appellee has not controverted the allegation of the com¬ 
plaint that appellant was denied a hearing and upon this 
motion to dismiss such allegation is deemed admitted. 
Anti-Fascist Committee v. McGrath, 341 U. S. at 126. In his 
memorandum below at page 2, appellee refers to the events 
of October 12, 1951 as an “interrogation” of appellant. 
At page 16, appellee acknowledges that the appellant was 
not given a “full hearing”, and later at page 19, it is 
asserted that “Plaintiff was given an informal hearing in 
which his story was developed.” 

Actually, appellant was given no hearing at all. He was 
interrogated without any notice as to the issues involved 
(cf. Morgan v. United States, 304 U. S. 1), without any 
opportunity to have counsel present (cf. Powell v. Alabama, 
287 U. S. 45; Ex parte Chin Log You, 223 Fed. 833, 838-839; 
Handlovitz v. Adcock, 80 F. Supp. 425; 8 C. F. R. 151-2-c) 
and without any opportunity to cross-examine relative to 
evidence upon which the final determination of denial was 
made. (cf. Sardo v. McGrath, 196 F. (2d) 20, 22). If 
Exhibit I of appellee (J. A. 43) be called a hearing, then it 
is obvious that the Commissioner improperly considered 
matters outside the record, including appellant’s grades 
at the University of California. Alexiou v. McGrath, 101 
F. Supp. 421. Exhibit I is exactly what it was called, an 
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interrogation “concerning plaintiff’s immigration status” 
—an investigation conducted in the same manner as investi¬ 
gations under our immigration laws are generally conducted 
pursuant to 8 C. F. R. 150.1-c. It was that—and no “in¬ 
formal hearing” or any hearing at all. Appellant was not 
granted a hearing because as appellee contends herein, he 
was not entitled to one. Significantly, wherever an alien 
is granted a hearing, specific provision is made for such 
hearing in the rules of the defendant, 8 C. F. R. 15111; 171.5. 
There are no hearing regulations governing the instant 
case, because hearings are not accorded to aliens in appel¬ 
lant’s situation. Confirmation of this was made to counsel 
herein, in a recent letter from the Assistant Immigration 
Commissioner which reads as follows: 

“United States Department of Justice 
Immigration anx> Naturalization Service 
Washington 25, D. C. 

Sep. 26, 1952 File No. 

A-6975582 (T) 
E&D 

Jack Wasserman, Esquire 
Warner Building 
Washington 4, D. C. 

My dear Mr. Wasserman : ; 

This will refer to your letter dated July 28, 1952, 
concerning the case of your client, Mr. Hsun-Tiao Yang, 
a Chinese national whose departure from the United 
States has been prevented temporarily. It is noted the 
request has been made that Mr. Yang be granted a hear¬ 
ing to determine whether the order preventing his de¬ 
parture should remain effective. 

As you are undoubtedly aware, the Los Angeles field 
office of this Service, on July 14,1952, served Mr. Yang 
with an order not to effect his departure from the 
United States. This action was taken pursuant to the 
authority contained in the Act of May 22, 1918, as 
amended; Presidential Proclamation No. 2523, dated 
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November 14, 1951, and Title 8, Code of Federal Regu¬ 
lations, Part 175. 

The order in question was entered after the conclu¬ 
sion was reached, upon the basis of information fur¬ 
nished by Mr. Yang, that his departure at this time 
would be prejudicial to the interests of the United 
States. As the applicable laws and regulations do not 
provide for a hearing in matters of this type, action in 
that regard is not contemplated in Mr. Yang’s case. 

Sincerely yours, 

(Sgd.) A. C. Devaney, 

Assistant Commissioner, 
Inspections and Examinations Division.” 

(B) The Statute denies Appellant a Hearing—History of 
the Passport Act of 1918. 

1. When Congress enacted the Passport Act of 1918, it 
intended to deny hearings. 

The Passport Act of May 22, 1918 (40 Stat. 559) was a 
World War I measure, enacted during wartime and re¬ 
stricted solely to the period of a declared war. It provided 
that during icar time, when the President made public 
proclamation that the interests of the United States re¬ 
quired that additional restrictions and prohibitions be im¬ 
posed upon the entry and departure of citizens and aliens, 
it would be unlawful for an alien to depart except under 
reasonable rules and limitations imposed by the President. 
On August 8, 1918, Presidential Proclamation No. 1473 
was issued and it remained in effect until July 1, 1924. It 
provided in part as follows: 

“2. No alien shall receive permission to depart from 
or enter the United States unless it shall affirmatively 
appear that there is reasonable necessity for such 
departure or entry and that such departure or entry is 
not prejudicial to the interests of the United States.” 

Executive Order No. 2932 of August 8,1918, issued under 
the statute and proclamation provided as follows: 
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“Section 30. Permits to depart from the United 
States will be granted to applicants by or under the 
authority of the Secretary of State when it shall appear 
that there is reasonable necessity for such departure, 
a/nd when upon investigation, such departure is deemed 
to be not prejudicial to the interests of the United 
States.” 

As later reports reveal, the statute and regulations were 
utilized to prevent the departure of those suspected of 
espionage and subversion (Senate Report 444, 77tli Cong. 
1st Sess. p. 2) as well as the exit of alien enemies.^ Later 
proclamations permitted departures of alien enemies with 
passports destined to European ports (Executive Order 
No. 3231 of February 20, 1920) and later to any destination 
(Executive Order No. 3294 of June 27,1920). 

As an exercise of the war power during hostilities with 
reference to spies and alien enemies, we believe that Con¬ 
gress could and properly did intend to deny hearings. 
Ludecke v. Watkins, 335 U. S. 160. The contemporaneous 
provision of Executive Order 2932 for an investigation 
rather than for a hearing is to be analyzed solely in the light 
of a war power exercised during war time and as such was 
probably valid. 

2. On June 21, 1941, the Passport Act of 1918 was re¬ 
enacted with amendments. (55 Stat. 252; 22 U.S.C. 223- 
226). It was not enacted during war time, but rather dur¬ 
ing the National Emergency proclaimed on May 27, 1941 
and it was to be effective not only during war, but also as 
to aliens during the emergency of May 27, 1941 and when 
any two foreign states were at war. 

The request for the Act of June 21, 1941 came from Mrs. 
Shipley of the State Department (87 Cong. Rec. Pt. 5, p. 
5048). It was felt necessary to enact legislation because 
“there are many persons in and outside of the United 
States who are directly engaged in espionage and subver- 
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sive activities in the interests of foreign governments, and 
others who are engaged in activities inimical to the best 
interests of the United States, who desire to travel from 
time to time between the United States and foreign coun¬ 
tries in connection with their activities, as well as others 
who desire to leave the United States for the purpose of 
evading justice. # * * It is not contemplated, should 

the proposed legislation be enacted into law, to restrict 
or to prohibit or in any way to impede the legitimate travel 
of citizens of the United States or the legitimate and neces¬ 
sary entry into or departure from the United States of 
aliens.” (Senate Report 444, 77tli Cong. 1st Sess.) 

Recently, because it was believed that the end of the de¬ 
clared war, and the termination of the emergency of May 
27, 1941, left the act in doubt in view of the uncertainty 
as to whether there now is a war between two foreign 
states (testimony of Mr. Alexander on Emergency Powers 
Continuation Act, House Judiciary Hearings on II. J. Res. 
380, which later became H. J. Res. 477 and Public Law 
450, 82nd Cong. 2d Sess. p. 287) the Passport Act was ex¬ 
tended to April 1, 1953. In addition, it should be noted 
that after December 24, 1952, the Passport Act is under 
Section 215 of Public Law 414 (McCarran-Walter Im¬ 
migration Bill of 1952) effective during war, any national 
emergency, or when any two foreign states are at war. 
Significantly, Section 215 does not contain provisions for 
hearings as do Sections 236 and 242 of Public Law 414. 

Mr. Alexander’s testimony supra, reveals that it was to 
control subversives that the extension of the legislation was 
sought. His testimony at pages 2S8 and 289 is particularly 
interesting. He states: 

“The power to control departures of aliens in nor¬ 
mal times of peace I think the desirability for it would 
be so small that it would hardly be worth having. The 
idea of most people, I think, and most members of 
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Congress is that if an alien wants to leave this country, 
let him go.” 

In discussing the question as to whether atomic information 
could be carried away by an alien the following colloquy 
occurred: 

“Mr. Pickett. * * * But we would not have any 
powder to keep a scientist here who would be an alien 
if he might have worked in one of our laboratories 
and carried the formula away in his mind, w’Ould we 
under those circumstances? 

Mr. Alexander. Probably not. But remember in 
peacetime this operates both ways. There are Amer¬ 
ican citizens who are skillful and have knowledge and 
so forth who may be retained through retaliatory meas¬ 
ures by foreign countries. So I think before we say 
definitely that we should have such a thing in normal 
peacetime, we ought to consider all the ramifications of 
the problem pretty carefully.” 

It is submitted that the extensions of the Passport Act 

i 

of 1918 were enactments subsequent to the adoption of the 
administrative position in 1918 that investigations rather 
than hearings were to be conducted in connection with deter¬ 
minations to deny exit permission. The failure of Con¬ 
gress to act adversely upon this long standing adminis- 
trative practice after three subsequent amendments to the 
Passport Act gives rise to an inference that Congress 
approved it. Helvering v. Win m ill, 305 U.S. 79; Costanzo 
v. Tillinghast, 2S1 U.S. 341. And, since the statute was 
aimed at spies and subversives and intended to be operative 
during hostilities when hearings might be impractical, the 
inference can be more readily made. 

(C) The Statute’s Denial of a Hearing Denies Due Process. 

We believe that the scope of the right to a hearing under 
the due process clause of the Constitution is fully sum¬ 
marized in the concurring opinion of Mr. Justice Frank- 
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furter in Anti-Fascist Committee v. McGrath, 341 U.S. 164- 
170, where it was said: 

“Nor is there doubt that notice and hearings are 
prerequisite to due process in civil proceedings, e.g., 
Coe v. Armour Fertilizer 237 U.S. 413. Only the nar¬ 
rowest exceptions, justified by history, become part of 
the habits of our people or by obvious necessity, are 
tolerated. * * * Fair hearings have been held es¬ 

sential for rate determinations, and generally, to de¬ 
prive persons of property. An opportunity to be heard 
is constitutionally necessary to deport persons even 
though they make no claim of citizenship, and is ac¬ 
corded to aliens seeking entry in the absence of specific 
directions to the contrary. Even in the distribution by 
the Government of benefits that may be withheld, the 
opportunity of a hearing is deemed important. 

The high social and moral values inherent in the pro¬ 
cedural safeguard of a fair hearing are attested by the 
narrowness and raritv of the instances when we have 
sustained executive action even though it did not ob¬ 
serve the customary standards of procedural fairness. 
* * * Only by a close division of the Court was it 

held that a time of national emergency, when war has 
not been closed by formal peace, the Attorney General 
is not required to give a hearing before denying hos¬ 
pitality to an alien deemed dangerous to public security. 
Ludecke v. Watkins, 335 U.S. 160; United States ex 
rel Knauff v. Shaughnessy, 338 U.S. 537. * * * 

The heart of the matter is that democracy implies 
respect for the elementary rights of men, however 
suspect or unworthy; a democratic government must 
therefore practice fairness; and fairness can rarely 
be obtained by secret, one-sided determination of facts 
decisive of rights.” 

See also: The Japanese Immigrant Case, 189 U.S. 86 

Sung v. McGrath, 339 U.S. 33 

As noted by Justice Frankfurter, the Ludecke and Knauff 
cases do not apply to the instant case because we are no 
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longer in a declared war where the exigencies of the situa¬ 
tion might call for a denial of a hearing. Nor are we dealing 
with an alien enemy as was Ludccke, nor an arriving alien 
as was Mrs. Knauff. In addition, it should be noted that in 
the Knauff case the denial of the hearing was predicated 
upon a regulation which authorized such denial where it 
was found that a hearing would result in the disclosure of 
confidential information, contrary to the best interests 
of the United States. Such is not the case here. This case 
is like Chew v. Colding, 344 U.S. 590 where a hearing was 
required. 

Equally distinguishable are military decisions made dur¬ 
ing wartime to impose curfew and exclude persons from 
critical war areas, as were the cases of Korematsu v. United 
States, 323 U.S. 214 and Ilirabayashi v. United States, 320 
U.S. 81. In the Ilirabayashi case, the concurring justices 
clearly indicated the confined scope of the opinion. In dis¬ 
cussing the issue as to whether the defendant was entitled 
to a hearing on the issue of his loyalty, Justice Douglas 
stated: 

“But a denial of that opportunity in this case does 
not necessarily mean that the petitioner could not have 
had a hearing on that issue in some appropriate pro¬ 
ceeding. 

Obedience to military orders is one thing. Whether 
an individual member of a group must be afforded at 
some stage an opportunity to show that, being loyal, 
he should be reclassified is a wholly different question.” 

Justice Murphy, concurring, said: 

“Modern war does not always wait for the observ¬ 
ance of procedural requirements that are considered 
essential and appropriate under normal conditions. 
Accordingly I think that the military arm, confronted 
with the peril of imminent enemy attack and acting 
under the authority conferred by the Congress, made 
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an allowable judgment at the time the curfew restric¬ 
tion -was imposed. Whether such a restriction is valid 
todav is another matter.” 

The Hirabayashi case involved infringements upon per¬ 
sonal liberty required by the threat of imminent invasion 
during war as well as review of military decisions made 
by the armed forces in critical war areas. In the instant 
case, there is no such imminent invasion threatened. No 
military decisions by our military forces are involved. No 
declared war exists but rather only a national emergency 
or war between two foreign states. What Justice Murphy 
said with regard to constitutional guarantees during war 
applies a fortiori to such guarantees during national emer¬ 
gencies. In the Hirabayashi case he said: 

“It does not follow, however, that the broad guaran¬ 
ties of the Bill of Rights and other provisions of the 
Constitution protecting essential liberties are sus¬ 
pended by the mere existence of a state of war. It 
has been frequently stated and recognized by this Court 
that the war power, like other great substantive powers 
of government, is subject to the limitations of the Con¬ 
stitution. See Ex parte Milligan, 4 Wall. 2; Hamilton 
v. Kentucky Distilleries Co., 251 U.S. 146, 156; Home 
Building & Loan Association v. Blaisdell, 290 U.S. 398, 
426. We give great deference to the judgment of the 
Congress and of the militarv authorities as to what 
is necessary in the effective prosecution of the war, but 
we can never forget that there are constitutional bound¬ 
aries which it is our duty to uphold. It would not be 
supposed, for instance, that public elections could be 
suspended or that the prerogatives of the courts could 
be set aside, or that persons not charged with offenses 
against the law of war (see Ex parte Qurin, 317 U.S. 1) 
could be deprived of due process of law and the benefits 
of trial by jury, in the absence of a valid declaration 
of martial law. Cf. Ex parte Milligan, supra.” 
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And as noted by the Supreme Court recently, a national 
emergency confers no added constitutional powers upon the 
executive branch of the government. Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U.S. 579. 

In the instant case, neither war necessity, national emer¬ 
gency, nor the national interest in confidential information 
warrants infringing the constitutional rights to due process 
of an alien in our midst. Accordingly, the statute herein 
is unconstitutional. Freedom to travel outside the United 
States is an attribute of personal liberty as noted by the 
District Court recently in Bauer v. Acheson, 106 F|. Supp. 
421. What that court stated with regard to American pass¬ 
ports applies with compelling force to aliens desiring exit 
to go home to their families: 

“We hold that, like other curtailments of personal 
liberty for the public good, the regulation of passports 
must be administered, not arbitrarily or capriciously, 
but fairly, applying the law equally to all citizens 
without discrimination, and with due process adapted 
to the exigencies of the situation.” 

I 

Due process adapted to the exigencies of the instant 
situation and the instant case, demands notice and hear¬ 
ing, and the want of such due process renders the statute 
unconstitutional. i 

III. j 

THE STATUTE IS UNCONSTITUTIONAL AND VOID 

FOR VAGUENESS, AND IMPROPER DELEGATION 

OF LEGISLATIVE POWERS 

The instant statute merely authorizes the President to 
make regulations governing the departure of alichs—the 
broadest type of enactment imaginable. The history of the 
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statute indicates that its purpose was to control the de¬ 
parture of spies and subversives but there is nothing in 
the statute which so limits the power of the President. 

The Presidential Proclamation of November 14, 1941 
authorizes denial of exit permission only where departure 
would be “prejudicial to the interests of the United States 
as provided in rules and regulations. ” Even this phrase 
“prejudicial to the interest of the United States” has been 
considered vague, and it is set forth not in the statute but 
in an executive order or proclamation. 

1. When legislation (S. 411, 76th Congress) providing 
for the deportation of aliens deemed inimical to the public 
interest, was proposed, the Secretary of Labor and the 
Solicitor of Labor (Gerard Reilly) opposed the bill because 
of vagueness. Said the Secretary of Labor: 

“The bill fails to define the term “inimical” or 
“public interest” so that it is altogether indefinite as 
to what is to be regarded as the public interest or 
under what circumstances an alien’s presence is to 
be regarded as inimical thereto. On the whole, I think 
the provision is so vague as to make responsible ad¬ 
ministration of it impracticable.” (Hearings on De¬ 
portation of Aliens, 76th Congress, 1st Sess., March, 
1939, at pp. 12, 26).” 


Similar comments were made with respect to S. 1366 in 
the 75th Congress, 1st Sess. (Hearings before Senate 
Committee on Immigration on Deportation of Aliens, April, 
1937, at p. 13). 

2. Recently the President said with reference to the 
McCarran-Walter Omnibus Bill on Immigration (Public 
Lavr 414) as follows: 

“Some of these provisions would empower the 
Attorney General to deport an alien who has engaged 
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or has had a purpose to engage in activities ‘prejudicial 
to the public interest’ or ‘subversive to the national 
security.’ No standards or definitions are provided to 
guide discretion in the exercise of powers so sweeping. 
To punish undefined ‘activities’ departs from tradi¬ 
tional American insistence in established standards of 
guilt. To punish an undefined ‘purpose’ is thought 
control. 

“These provisions are worse than the infamous 
Alien Act of 1798 * * (House Document No. 520, 
82nd Congress, 2d Sess. p. 6). 


3. When the instant reenactment of the Passport Act 
was on the floor of the Senate in 1941, Senator Taft warned 
as follows: 

i 

“Mr. President, it seems to me that the President 
is not required to find that the war has any relation 
to the interest of the United States. He simply finds 
that the interest of the United States requires certain 
restrictions and prohibitions in addition to those im¬ 
posed by Congress. It seems to me that this would 
be another statute which would give the President 
unlimited power, under any circumstances, to make 
the law of the United States and to prescribe the terms 
upon which any person—an American citizen or any 
other person—might leave the United States. I can 
see the possible justification for the enactment of such 
a law to apply to the present situation; but it seems 
to me that to enact a permanent statute giving the 
President the power to prescribe such restrictions 
when any war exists anywhere in the world would be 
delegating a legislative power, which Congress ought 
not to do.” (87 Cong. Rec. Pt. 5, p. 5326). 

i 

It will therefore be noted that unlike the Hirabayashi 
case, here Congress was not enacting legislation to imple¬ 
ment existing war time regulations upon the subject in¬ 
volved. There, the existing regulations (E. 0. 9066) were 
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specifically considered at the time of the enactment of 
legislation. As the court said: 

“The Chairman of the Senate Military Affairs Com¬ 
mittee explained on the floor of the Senate that the 
purpose of the proposed legislation was to provide a 
means of enforcement of curfew orders and other mili¬ 
tary orders made pursuant to Executive Order No. 
9066. * * * The conclusion is inescapable that Con¬ 
gress by the Act of March 21, 1942, ratified and con¬ 
firmed Executive Order No. 9066.’ * 

The legislative history of the statute here involved will 
not show that Congress at any time intended to implement 
by legislation or ratify the existing regulations or procla¬ 
mations governing departure of aliens. The conclusion is 
therefore not proper or inescapable that Congress intended 
to ratify executive action or practices in relation to exit 
permission. 

Similarly, Carlson v. Landon, 342 U. S. 524, is dis¬ 
tinguishable because there the court found that the “execu¬ 
tive judgment is limited by adequate standards. The au¬ 
thority to detain without bail is to be exercised within the 
framework of the Subversive Activities Control Act to 
guard against Communist activities pending deportation 
hearings.” 

4. In the instant case, no standards are prescribed to 
govern executive judgment. “Prejudicial to the best in¬ 
terests” is not a legislative standard, but the standard of 
the President. And that standard was considered vague 
in Gelling v. Texas , 343 U. S. 960. That the doctrine of 
void for vagueness is applicable to statutes governing aliens 
was recognized in Jordan v. DeGeorge, 341 U. S. 223. A 
statute is considered unconstitutional because of vagueness 
when the legislation in question uses terms “so vague that 
men of common intelligence must necessarily guess at its 
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meaning and differ as to its application.” Connolly v. 
General Construction Co., 269 U. S. 385. (See also: Musser 
v. Utah, 333 U. S. 95; Winters v. New York, 333 U. S. 507 
and Bur sty n v. Wilson, 343 U. S. 495 for recent cases where 
statutes have been declared unconstitutional due to vague¬ 
ness.) The present case involves a statute which employs 
no standards at all, no less vague ones, and then utilizes a 
Presidential Proclamation which incorporates standards 
which are unconstitutionally vague under the foregoing 
cases. We submit that the statute is unconstitutional upon 
this ground. 

5. It is also appellant’s opinion that the statute herein 
is unconstitutional because of delegation of legislative 
powers to the President The statute, as noted by Senator 
Taft, grants the President power to make the laws of the 
United States. As Justice Black said on behalf : of the 
majority of the Supreme Court in Youngstown Sheet & 
Tube Co. v. Sawyer, supra: 

“The Founders of this Nation entrusted the law¬ 
making power to the Congress alone in both good 
and bad times.” 

If Congress desired to delegate legislative powers to the 
President with regard to the departure of aliens, could it 
have done so in any broader language than by granting 
him power to make rules governing the exit of aliens? We 
submit that a serious constitutional question is raised 
with regard to such delegation of power and that it comes 
precisely within the proscription of Schechter Poultry Corp. 
v. United States, 295 U. S. 495; Panama Refining v. Ryan, 
293 U. S. 388 as well as the Yomigstown Sheet & Tube Co. 
cases. In the Schechter case, the court said: 

“Instead of prescribing rules of conduct, it (the 
statute) authorizes the making of codes to prescribe 
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them. For that legislative undertaking, section 3 sets 
up no standards . . . We think that the code-making 
authority thus conferred is an unconstitutional dele¬ 
gation of legislative power.” 

If the constitutionality of the instant statute be upheld, 
then Congress can abdicate its legislative powers in all 
fields of law. It need no longer set up standards but can 
in each instance enact legislation, merely granting to the 
agency power to enact regulations. Such was not the intent 
nor the mandate of the Constitution. We submit that the 
legislation must fall upon this additional ground. 

IV. 

APPELLANT HAS BEEN DENIED EXIT PERMISSION 
IN VIOLATION OF APPELLEE’S REGULATIONS 

In the instant case, the appellee prohibited appellant’s 
departure pursuant to 8 C. F. R. 175.29. In addition, it 
should be noted that the Attorney General may authorize 
appellant’s departure by granting him voluntary departure 
under 8 C. F. R. 175.24. 

Departure has been prohibited upon the ground that 
appellant might aid the communists in China in view of 
his scientific knowledge—a knowledge which did not involve 
the unlawful or unauthorized acquisition of any classified 
information—but only information obtainable from text¬ 
books available to anyone and information which the 
appellant acquired in part before he came to the United 
States. 

8 C. F. R. 175.25(b) relied upon by appellee prohibits 
the departure of persons who are departing for the purpose 
of engaging in or who are likely to engage in activities 
designed or likely to impede the effectiveness of our na¬ 
tional defense. No claim is made that the appellant desires 
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to depart for such purpose. It is claimed that his de¬ 
parture might result in impeding our national defense. It 
is submitted that departure which might affect our national 
defense is not a departure under the regulation by one 
who is likely to engage in detrimental activities.! Likeli¬ 
hood, as in the case of persons excludable from the United 
States upon the ground that they are likely to become a 
public charge (See: Ex parte Mitchell, 256 Fed. 229; Wallis 
v. United States, 273 Fed. 509) involves a demonstration 
that a person is liable to or shows a probability that he 
will do or become something. In the instant Case, the 
Commissioner claims that appellant might possibly engage 
in certain detrimental activities, and not as the regulation 
requires, that he w T ill probably engage in prohibited con¬ 
duct. Under these circumstances, aside from the consti¬ 
tutional issues, appellant is entitled to a declaration that 
the order prohibiting departure is without authority in law. 
All the more is such a conclusion inescapable when it is 
remembered that the purpose of the legislation herein was 
to prevent the departure of spies and subversives and not 
those like the appellant who are seeking departure for 
legitimate purposes. 

CONCLUSION 

i 

In Stack v. Boyle, 342 U. S. 1, 6, Mr. Chief Justice Vinson 
warned that we should not “inject into our own system of 
government the very principles of totalitarianism which 
Congress was seeking to guard against in passing the 
statute.” This warning is particularly appropriate in the 
setting of the instant case. Unlike Communist countries, 
we believe in the Universal Declaration of Human Bights 
(Article 13, Paragraph 2, set forth in the 1948-9 Yearbook 
of the United Nations, p. 535) which states: 

“Everyone has the right to leave any country, in¬ 
cluding his own, and to return to his country.” 
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Our Constitution, our democratic way of life and appli¬ 
cable regulations, impel us, here, to practice what we be¬ 
lieve in. The appellant is entitled to judgment. The order 
of the Court below dismissing the complaint should be 
reversed. 

Respectfully submitted, 

Jack Wasserman, 
Attorney for Appellant, 

Warner Building, 
Washington, D . C. 
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JOINT APPENDIX 

Complaint 
(Filed May 28, 1952) 

The plaintiff, Han-Lee Mao, complaining of the defend¬ 
ant, respectfully alleges: 

1. That this is an action of a civil nature for declaratory 
judgment under 28 U.S.C. 2201, for an injunction and for 
review under the Administrative Procedure Act, 5 U.S.C. 
1009. 

2. That the defendant is Attorney General of the United 
States and as such is charged with the duty of enforcing 
and administering the immigration laws and the laws of the 
United States with regard to travel control. 

3. That the plaintiff is a native and citizen of China. 

4. That the plaintiff entered the United States on August 
25, 1947 as a student. 

5. That the plaintiff’s student visa has since expired. 

6. That the plaintiff has applied for an extension of his 
student’s visa and the Immigration Service on November 
6, 1951, refused to extend his stay here as a student. 

7. That the plaintiff is now illegally in the United States. 

8. That the plaintiff has a wife and a child in China. 

9. That the plaintiff desires to be reunited with his wife 
and child either in the United States or in China. 

10. That the plaintiff has been unable to secure permis¬ 
sion for his wife and child to enter the United States either 
for permanent residence or on a temporary visit 

11. That in view of the plaintiff’s inability to secure the 
entry of his family into the United States, he desires to 
return to China where he may be reunited with his wife and 
child. 

12. That the plaintiff studied oceanography at the 
Scripps Institute of Oceanography in California. 

13. That because of plaintiff’s training in oceanography, 
the defendant acting through his duly authorized repre¬ 
sentatives has decided to keep him in the United States in 
an illegal immigration status but to deny him permission to 
depart from the United States. 
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14. That on October 16, 1951 the plaintiff was directed 
“not to depart or attempt to depart from the United 
States” and was advised that any attempt to depart vrould 
be a criminal offense. 

15. That the aforesaid order of October 16, 1951 was 
entered without a hearing and without giving the plaintiff 
any reason for the said determination. 

16. That the aforesaid order of October 16, 1951 is based 
upon the Passport Act of May 22, 1918 as amended, which 
provides that it is unlawful for an alien to depart from the 
United States except under such limitations and exceptions 
as the President shall prescribe. 

17. That the aforesaid Passport Act of May 22, 1918 as 
amended, as applied to the plaintiff is unconstitutional and 
violates the due process clause of the Constitution insofar 
as it authorizes the defendant to detain the plaintiff in the 
United States, and insofar as it authorizes the entry of 
such an order denying exit permission to the plaintiff with¬ 
out a hearing, and insofar as it delegates legislative powers 
to executive officers of the Government. 

18. That the denial of exit permission to the plaintiff 
without granting him a hearing and without notifying him 
as to the specific basis for such denial w T as arbitrary, ca¬ 
pricious and without warrant or authority of law. 

19. That the aforesaid denial of exit permission to the 
plaintiff is contrary to the Declaration of Human Rights 
of the United Nations. 

20. That the denial of exit permission to the plaintiff is 
contrary to the public interest. 

21. That the plaintiff is entitled to depart from the United 
States. 

Wherefore plaintiff prays for a judgment: 

(a) Decreeing that the aforesaid denial of exit per¬ 
mission to him without a hearing and without advising 
him of the specific basis for the said denial is null and 
void. 

(b) That the plaintiff is entitled to depart from the 
United States. 

(c) Enjoining the defendant from continuing to deny 
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exit permission to plaintiff without a hearing and 
without advising him of the basis for such denial on 
the ground that the Passport Act of 1918 as amended, 
as construed and applied by the defendant to the plain¬ 
tiff, is unconstitutional and contrary to the Due Process 
Clause of the Fifth Amendment. 

(d) Directing the defendant to grant exit permission 
to plaintiff on the ground that his refusal so to do is 
arbitrary, capricious and contrary to law. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Building, 
Washington 4, D. C. 

Request for Three Judge Court 
(Filed May 28, 1952) 

Comes now the plaintiff in the above entitled cause and 
upon the complaint herein and the motion for a preliminary 
injunction suggests to the Honorable Court the necessity 
of convening a three-judge court in conformity with 28 
U.S.C. 2282 and 2284. 

Jack Wasserman. 

Amended Motion for Preliminary Injunction 

i 

(Filed, June 23, 1952) 

Comes now the plaintiff in the above entitled cause and 
upon the complaint herein moves this court for a prelimi¬ 
nary injunction: 

(a) restraining the defendant from enforcing the 
Passport Act of May 22, 1918, as amended (22 U.S.C. 
223 et seq.) on the ground that it is unconstitutional as 
construed and applied by defendant to deny exit per¬ 
mission to plaintiff without a hearing and without ad¬ 
vising him of the basis for such denial; 

(b) restraining the defendant from continuing to 
deny exit permission to plaintiff without a hearing or 


notice of the basis for such denial on the ground that 
such action is in violation of the due process clause of 
the Fifth Amendment, and is resulting and will result 
in irreparable damage to him. 

(c) restraining the defendant from continuing to 
deny exit permission to the plaintiff on the ground that 
such action is based upon the Passport Act of May 22, 
1918 as amended, and the said Act as applied to the 
plaintiff is unconstitutional because of improper dele¬ 
gation of legislative powers to executive officers of the 
government, and because of vagueness, and the said 
denial of exit permission is resulting and will result in 
irreparable damage to plaintiff. 

Jack Wasserman. 

Motion to Amend Complaint 

(Filed June 23, 1952 and granted by order of Judge Curran 

on the same date) 

Comes now the plaintiff and moves to amend Paragraph 
17 of his complaint to read as follow’s: 

17. That the aforesaid Passport Act of May 22, 1918 
as amended, as applied to the plaintiff is unconstitu¬ 
tional and violates the due process clause of the Con¬ 
stitution insofar as it authorizes the defendant to 
detain the plaintiff in the United States upon standards 
which are void because of vagueness, and insofar as 
it authorizes the entry of such an order denying exit 
permission to the plaintiff without a hearing, and inso¬ 
far as it delegates legislative powers to executive offi¬ 
cers of the Government. 

Jack Wasserman. 

Designation of Judges to Serve on Three-Judge District 

Court 

(Filed June 26, 1952) 

The Honorable Edward M. Curran, United States District 
Judge for the District of Columbia, having notified me 
that the plantiff in the above entitled case seeks preliminary 
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injunction to restrain the enforcement and execution of an 
Act of Congress, namely the Passport Act of May 22,1918, 
as amended (22 U. S. C. 223 et seq.) on the ground that 
the said Act is unconstitutional, and that as applied by 
defendant is in violation of law and in violation of the 
due process clause of the Fifth Amendment, Now therefore, 
pursuant to the provisions of Sec. 2284 of Title 28 of the 
Code of Laws of the United States, I hereby designate the 
Honorable David L. Bazelon, United States Circuit Judge 
for the District of Columbia Circuit, and the Honorable 
Henry A. Schweinhaut, United States District Judge for 
the District of Columbia, to serve with the Honorable Ed¬ 
ward M. Curran, United States District Judge for the 
District of Columbia, as members of the Court to hear and 
determine the above entitled action. . 

Harold M. Stephens. 

Dated: June 26, 1952 

Plaintiff's Exhibit 1 

United States Department of Justice 
Immigration and Naturalization Service 

458 South Spring Street 
Los Angeles 13, California 

October 16, 1951 

File No. A-6 847 871 EOS 

Mr. Han Lee Mao, 

32-B Discovery Way, 

La Jolla, California 

My dear Mr. Mao: 

Section 1(a) of the Act of May 22, 1918, as amended by 
the Act of June 20, 1941 (22 USC 223(2)), provides that 
it shall be unlawful “for any alien to depart from or enter 
or attempt to depart from or enter the United States except 
under such reasonable rules, regulations and orders, and 
subjects to such limitations and exceptions as the President 
shall prescribe.” 
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Any person who shall wilfully violate any of the pro¬ 
visions of Section 23 and 226(b) of this Title (22 USC 
Section 225), or of any order or proclamation of the Presi¬ 
dent promulgated, or of any permit, rule or regulation is¬ 
sued thereunder, shall upon conviction be fined not more 
than $5,000, or if a natural person, imprisoned for not 
more than five years, or both. 

Pursuant to the authority of said Act of May 22, 1918, 
as amended by the Act of June 20,1941, and the President’s 
Proclamation No. 2523 of November 14, 1941, and the pro¬ 
visions of Section 175, Title 8, Code of Federal Regulations,, 
it is ordered that you not depart or attempt to depart from 
the United States, and you are hereby ordered not to de¬ 
part from the United States whether or not you have a 
permit to depart until you have been notified that this 
order has been revoked. 

Very truly yours, 

District Director. 


I hereby acknowledge receipt of the original hereof. 

(S.) Han Lee Mao. 

Served on Mr. Mao this 19th day of October, 1951, at 
11:30 A.M. PST. 

(S.) Lawrence Gieshing, 

Investigator. 

(S.)--, 

Immigrant-Inspector , 
Los Angeles , Calif. 


Plaintiff’s Exhibit 2 

District Director 


14 April 1952 


U. S. Immigration and Naturalization Service 
458 South Spring Street 
Los Angeles 13, California 

Reference: A6 847 871 INV. 


Dear Sirs: 


This refers to your letter of April 2 sent to Mr. Han-Lee 
Mao, at the Scripps Institution of Oceanography, inform- 
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ing him that his case will be reviewed and that any new 
information available w T ill be taken into consideration in 
the final disposition of it. Supplementing letters to you 
from the Director of this Institution, Dr. Roger Revelle 
and Professor G. F. McEwen, this letter will furnish in¬ 
formation concerning the courses Mr. Mao has taken while 
here at the Scripps Institution and the various fields of 
study in which he has worked. 

During his first year he took four undergraduate courses, 
respectively, Physical Oceanography, Chemistry of Sea 
Water, Biology of the Sea, and Submarine Geology. These 
four courses are required of all students in oceanography 
of this Institution and serve as an introduction to the 
various fields of oceanography. They cover, in a general 
way, the physical properties of sea water and the various 
forces which operate to keep it in general circulation; the 
various constituents of sea water, the chemical reactions 
which take place between them, and their significance in 
the general behavior of the sea; the various organisms 
which live in the sea, both plant and animal, their rela¬ 
tions with each other, and the manner in which they carry 
out their life cycles in the sea; the forces and processes 
which are involved in the formation of submarine features, 
the study of the development of submarine topography and 
of the sediments on the sea floor. 

He also took five graduate courses normally taken by 
all students in Physical Oceanography at the Scripps In¬ 
stitution. These were respectively, Hydrodynamics, Tides, 
Waves, Physical Oceanography Advanced, Water Masses 
and Ocean Currents. These deal with such matters as the 
laws of conservation of nature and of thermodynamics 
as applied to the sea; the tide-generating forces, the har¬ 
monic analysis of tide constituents, the prediction of tides 
in various types of water bodies; the mathematical theory 
of ocean waves and its application in shallow’ and deep 
w T ater; the basic theories of ocean currents and of w r ater 
movements in general; the geographical distribution of 
wrater masses and the action of the principal world ocean 
currents. 

It should be emphasized that the content of all these 
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courses is general and included in textbooks and periodicals 
available to anyone anywhere in the world. Mr. Mao’s 
formal training has included no material 'bearing upon the 
direct military applications of oceanography. 

During his time at the Scripps Institution Mao has 
been a part-time research assistant and his duties in this 
connection, as well as the research for his own thesis, has 
been concerned with the analysis of data obtained in the 
California Cooperative Sardine Research program, a proj¬ 
ect mainly of fisheries research. He has not been concerned 
in, nor as far as we are aware particularly interested in, any 
of the projects of this Institution supported by the military 
services. 

We do not believe that his training and experience at this 
Institution could help him in any direct way in activity 
inimical to this country. On the contrary, we believe, from 
our acquaintance with Him, that his return to China would 
promote good will to the United States. We have good 
reason to believe that he is not in sympathy with the present 
Communist Government of China. His immediate prospect, 
after his return, as far as we know, is to work in a fisheries 
college or marine biological laboratorv. Such activitv 
would be to everyone’s interest. 

We are quite familiar with Mr. Mao’s family and per¬ 
sonal problems. His family has suffered severely under 
the present regime in China and we understand that the 
majority of the family property has been confiscated. He 
is the onlv surviving adult of his immediate familv, which 
includes an aged mother, a helpless wife, small daughter, 
younger brothers and sisters. He has hesitated to inform 
his family of the conditions of his detention lest he shake 
their good faith in the United States. He is of course 
extremely anxious to return to his family and take up his 
responsibility for their support. 

We cannot feel that there is any good reason for detain¬ 
ing Mr. Mao in this countrv. We feel that his return would 
be in the positive interest of the United States rather than 
otherwise, and we therefore strongly urge that his detention 
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order be revoked if there is any possible basis upon which 
this can be done. 

Very truly yours. 

(S.) Norris W. Rakestraw, 

Dean of Students. 

NWR :ch 

Plaintiff’s Exhibit 3 

Reference: Order A-6 847 871 E 0 S of October 16, 1951 
to Mr. Han Lee Mao. Issued by District Director of Im¬ 
migration and Naturalization Service, Los Angeles, Cali¬ 
fornia. 

District Director 

Immigration and Naturalization Service 
458 South Spring Street 
Los Angeles 13, California. 

Dear Sir: 

Relative to Mr. Han-Lee Mao, who is one of many Chi¬ 
nese students now in the United States, I would like to 
bring to your attention the following information for refer¬ 
ence whenever his case is considered. 

1. Dr. Revelle’s letter of October 23, 1951 to the District 
Director emphatically stated that Mr. Mao’s return to 
China would not adversely affect the interests of the U. S. 
and earnestly requested an immediate revokation of the 
order, thus enabling Mr. Mao to leave the U. S. 

2. Mr. Mao worked under my direction during the earlier 
part of his work at Scripps Institution of Oceanography 
and, later I served as Chairman of his Doctoral Committee. 
Thus, I have become well acquainted with him and am 
familiar with his personal conduct and especially his fields 
of study. All of the subjects which he studied hefe, and 
the knowdedge thus acquired are such as to have no military 
importance. His doctoral dissertation dealt with the dif¬ 
fusion of salts of sea water, and is intended to have some 
bearings on ocean fisheries research but has no military 


application and cannot adversely affect the National Secu¬ 
rity. 

3. Mr. Mao is now living in a condition of grave personal 
hardship, both financially and psycho-physiological. He 
has not seen his wife and child for 4years. They are 
now living in a precarious condition and are in desperate 
need of him. 

4. We have learned from certain local sources that au¬ 
thorities of the U. S. Government are now considering a 
modified policy regarding those Chinese who have tempo¬ 
rarily been prevented from leaving the U. S. This involves 
reviewing each case and thus reaching a decision as to 
whether or not the individual should be allowed to leave, 
considering his importance and possible danger to the XJ. S. 
Government. 


From my knowledge of Mr. Mao, I earnestly request a 
careful review of his case in the hope of leading to a revoka- 
tion of the order served on him. 

Sincerely, 

George F. McEwen, 
Professor of Physical Oceanography. 


PME :GFM 


Plaintiff’s Exhibit 4 

23 October 1951. 

District Director 

United States Department of Justice 
Immigration and Naturalization Service 
458 South Spring Street 
Los Angeles 13, California. 

Reference: Your letter A-6 847 871 EOS of October 16, 
1951 to Mr. Han Lee Mao. 

Dear Sir: 

In your letter of October 16, 1951, you ordered Mr. Han 
Lee Mao not to depart or attempt to depart from the United 
States until further notice from the Immigration and 
Naturalization Service. 

Mr. Mao has been a graduate student and research as- 
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sistant in the Scripps Institution of Oceanography for the 
past several years. He recently completed all the require¬ 
ments for the degree of Doctor of Philosophy in Occonog- 
raphy from the University of California. Presumably his 
detention in the United States is based upon the belief that 
his oceanographic knowledge would be of military benefit 
to Communist China and that consequently his return to 
China would adversely affect the interests of the United 
States. 

It is quite true that certain aspects of oceanography are 
of considerable importance in various problems of: naval 
warfare. These all involve, however, extensive observa¬ 
tions and description of actual conditions in the ocean. Mr. 
Mao’s training and experience have been almost entirely 
in theoretical oceanography, of a kind which is very diffi¬ 
cult to apply in any problems of military importance. 
Because of his rather limited experience and abilities, it is 
highly unlikely that Mr. Mao, working in China, would be 
able to contribute effectively to the solution of theoretical 
problems in oceanography that might have military im¬ 
portance. Moreover, the Chinese do not now have and there 
is little likelihood of their obtaining within the foreseeable 
future any of the necessary instruments for the extensive 
oceanographic observations which are basic to military 
applications of oceanography. I therefore believe that the 
chances are very small that Mr. Mao’s return to China 
would adversely affect the interest of the United States. 
On the other hand, his detention in this country is working 
a very grave personal hardship on him. He has not seen 
his wife and children for four years and the thought of a 
further separation of indefinite duration is having a serious 
psycho-physiological effect on him. 

Under the circumstances, I earnestly request that you 
revoke the order to Mr. Mao that he not depart or attempt 
to depart from the United States. 

Very sincerely yours, 

Roger Revelle, 

Director. 

RR:rb 

cc: (blind) Paul Horrer. 
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Motion to Dismiss by Three-Judge Court or in tiie Alter¬ 
native Motion to Return to Single Judge and to 
Dismiss 


(Filed July 10,1952) 

Comes now the defendant and by his attorney, the United 
States Attorney, moves this Honorable Three-Judge Stat¬ 
utory Court to dismiss the complaint filed herein, or in the 
alternative to return the case to a single judge for disposi¬ 
tion. In the event of its being returned to a single judge, 
defendant, through his attorney, moves such Court to dis¬ 
miss the complaint. The basis for dismissal is that the 
Court is without jurisdiction of the subject matter and the 
complaint fails to state a claim upon which relief may be 
granted. The motion to return the case to a single judge 
is on the ground that the complaint does not state a sub¬ 
stantial constitutional question and therefore is not appro¬ 
priate for adjudication by a three-judge court. 

(S.) Charles M. Irelan. 

Affidavit 

Filed Julv 14, 1952 

United States of America, 

District of Columbia,, ss: 

Argyle R. Mackey, being duly sworn, deposes and says: 

I am the Commissioner of Immigration and Naturaliza¬ 
tion and am charged with the responsibility for administer¬ 
ing the immigration laws of the United States, under the 
direction of the Attorney General. The statements in this 
affidavit are based on the records in the Central Office of the 
Immigration and Naturalization Service and on my infor¬ 
mation and belief. 

Plaintiff is a native and citizen of China who was ad¬ 
mitted to the United States as a student on August 25, 1947. 

Shortlv after his arrival he enrolled in the Universitv of 
« • 

California at Los Angeles with his expenses being paid by 
the Nationalist Government of China. He continued his 


39 


studies in the United States until 1951, when he sought to 
return to his home in China, in an area which was then and 
still is under the dominion of the Communist Government 
of China. 

On October 12, 1951, plaintiff appeared at the Office of 
the Immigration and Naturalization Service at Los Angeles 
and stated that he proposed to depart from the United 
States. At that time he was interrogated under oath before 
an officer of that Service concerning his background and the 
reasons impelling him to seek to return to Communist: China 
at the present time. A copy of his statement is annexed 
hereto as Exhibit 1. 

In considering whether plaintiff’s exit from the United 
States should be prohibited the Immigration and Natural¬ 
ization Service took into account his scientific knowledge 
and training. The office of the Registrar of the University 
of California at Los Angeles, California made the records 
of that institution available to the Service and the following 
information was taken from the University record of 
Han Lee Mao. The plaintiff was born in China on Decem¬ 
ber 28, 1919. He attended the National Universitv of 
Chekiang, Hangchow, China from September 1939 to July 
1943 and received a Bachelor of Arts degree from that Uni¬ 
versity in June 1943. From 1944 to 1947 the plaintiff was 
a research assistant in Meteorology in the Institute of 
Meteorology, Academia Sinica, at Nanking, China. The 
plaintiff entered the University of California at Los 
Angeles in the Fall Semester of 1947, received a Master of 
Science degree in Oceanography on June 16, 1949. He was 
advanced to Candidacy for a Pli. D. degree on December 20, 
1950 and received a Ph. D. degree in Oceanography from 
the University of California at Los Angeles on January 31, 
1952. Beginning with the Fall Semester of 1948 plaintiff 
attended the Scripps Institute of Oceanography, a unit of 
the University of California, at La Jolla, California, where 
apparently he is presently engaged as a Junior Research 
Scientist. 

The following is a list of courses, grades and semester 
units of credit earned by plaintiff at the University of Cali¬ 
fornia at Los Angeles beginning with the Fall Semester of 
1947. 
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Fall Semester 1947 


Course 

Plane & Analytic Geometry 

Mechanics of Solids. 

English for Foreign Students. .. 
1st Course in Calculus. 


Designation 

.... Math 3A 
.... Phys 1A 
.... Eng 3A 
.... Math 3B 

Grade 

B 

A 

B 

B 

Units 

3 

3 

4 

3 

Total. 




. 13 


Spring Semester 194S 


Course 

Designation 

Grade 

Units 

Mechanics of Fluids & Heat. 

Phvs IB 

A 

3 

Electricity, Magnetism, Light & Sound. 

2nd Course in Calculus. 

Phvs 2B 

B 

4 

Math 4A 

B 

3 

Principles & Methods of Physical Oceanography. 

Meteor 103 

B 

2 

Total. 



. 12 

Fall Semester 194S 


Hydrodynamics. 

Oeeanog. 217 

B 

3 

Introduction to Physical Oceanography. 

Oceanog. 110 

A 

3 

Submarine Geology. 

Oeeanog. Ill 

C 

3 

Theory of Tides. 

Oceanog. 212 

B 

3 

Total. 



. 12 

Spring Semester 1949 


General Physical Oceanography. 

Oceanog. 210 

A 

3 

Theory of Surface & Internal Waves. 

Oceanog. 211 

C 

4 

Seminar. 

Oceanog. 250 

B 

1 

Problems in Mineralography. 

Oceanog. 281 

A 

2 

Total. 



. 10 

Comprehensive Exam, (for M. S.) Oceanography 6-6-49 Passed. 


Fall Semester 1949 



Research Techniques & Reports. 

Oceanog. 280 

A 

2 

Problems in General Oceanography. 

Oceanog. 151 

A 

3 

Biology of the Sea. 

Oceanog. 112 

B 

3 

Chemistry of Sea Water. 

Oceanog. 113 

A 

3 

Total. 



11 

Spring Semester 1950 


Research in Oceanography. 

Oceanog. 299 

A 

6 

Total. 



6 

Summer Session 1950 



Research in Oceanography. 

Oceanog. 5299 

A 

4 

Total. 



4 

Fall Semester 1950 



Research in Oceanography. 

Oceanog. 299 

B 

6 

Total. 



6 
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Acting on the evidence and information available to him 
the District Director of the Immigration and Naturalization 
Service at Los Angeles, California on October 16, 1951 
notified plaintiff that his departure from the United States 
had been temporarily prevented under Section 1 of the 
Passport Act of May 22, 1918, as amended, as well as 
Presidential Proclamation No. 2523 of November 14, 1941 
and S C.F.R., Section 175. Plaintiff has introduced a copy 
of this notice as an exhibit. The basis for this order was a 
finding that if he were permitted to go to Communist China, 
whose armies were and are engaged in armed combat with 
the military forces of the United States in Korea, plaintiff’s 
scientific training and knowledge might be utilized by Com¬ 
munist China and other potential enemies of the United 
States in seeking to undermine and defeat the militarv and 
defensive operations of this Nation, and that his departure 
at the present time consequently would be prejudicial to the 
best interests of the United States. 

Soon after being notified of this determination plaintiff 
undertook actively to enlist support in attempting to have 
it revoked. On November 5, 1951 he sent about 100 mimeo¬ 
graphed letters to friends and associates, outlining his 
version of the facts in his case. A copy of this mimeo¬ 
graphed letter is attached as Exhibit II. On November 27, 
1951, his present attorney wrote to the Central Office; of the 
Service urging reconsideration of the order temporarily 
barring plaintiff’s departure. A copy of that letter, desig¬ 
nated Exhibit III, is attached. Plaintiff himself again 
wrote to this Service on March 25, 1952, in a letter desig¬ 
nated as Exhibit IV, requesting reconsideration. In addi¬ 
tion, a number of plaintiff’s associates at the Scripps In¬ 
stitute of Oceanography presented written pleas on his 
behalf. Plaintiff has introduced the letters from these 
persons into the court record. Finally, oral representations 
on behalf of plaintiff were made by the Friends Committee. 

The statements of the plaintiff and the representations 
made on his behalf reveal that plaintiff was informed and 
was fully cognizant of the basis upon which his departure 
from the United States had been temporarily precluded and 
that he was given full opportunity to submit evidence to 
overcome the preliminary determination that his departure 
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would be prejudicial to the best interests of the United 
States. The evidence submitted by plaintiff consisted of 
a description of the personal hardship to him and the ex¬ 
pression of opinion that his scientific training and knowl¬ 
edge would not be of any military value. The facts relating 
to plaintiff were fully reconsidered in the light of the evi¬ 
dence and opinions submitted by plaintiff and his sup¬ 
porters and on each such reconsideration the Assistant 
Commissioner of the Immigration and Naturalization Serv¬ 
ice, acting for the Attorney General, nevertheless found 
himself obliged to conclude that plaintiff’s withdrawal from 
the United States at the present time would be prejudicial 
to the best interests of the United States. Plaintiff and 
those who had interceded for him were notified of these 
determinations, following reconsideration of the facts in 
his case. The last such notification, to the Dean of Students 
of the Scripps Institute of Oceanography, is dated June 9, 
1952, and a copy is attached as Exhibit V. 

Plaintiff is not, as his complaint alleges, now illegally in 
the United States. Since his course of studies has termi¬ 
nated there would be no basis for extending his status as 
a student. Although the Central Office files do not contain 
a copy of the letter from the district office of November 6, 
1951, referred to in paragraph 6 of the complaint, plaintiff’s 
attorney has furnished a copy of the following pertinent 
portion of that letter: 

“After careful consideration of vour case it has been 
found necessary to deny your application for extension 
of your temporary stay. However, it will not be neces¬ 
sary for you to depart from the United States at this 
time. Due to the present political situation in your 
country and the entire international problem which 
exists at present you will be permitted in the United 
States until you can safely affect your departure.” 

This communication does not' suggest that plaintiff is in 
the United States illegally, but rather informs him that his 
application for extension of his student’s status has been 
denied (since his course of studies has ended), and that he 
will be permitted to remain in the United States until 
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there is clarification of the present political situation in his 
country and the entire international problem. This direc¬ 
tive is entirely consistent with the previous order tempo¬ 
rarily prohibiting his exit from the United States. 

(S.) Argyle R. Mackey. 


Subscribed and sworn to before me at Washington in the 
District of Columbia this 3rd day of July, 1952. 

(S.) E. J. Hatchett;, 

Notary Public. 


Defendant’s Exhibit I 

i 

United States Department of Justice I 
Immigration and Naturalization Service 
Los Angeles 13, California 

October 12, 1951. 10:30 A.M. 

Los Angeles District File No. A-6 847 871 

i 

Sworn statement of Han Lee Mao, native citizen of China, 
made before Inspector Kenneth F. Temple, at Los Angeles, 
California, in tho Office of the Immigration and Naturaliza¬ 
tion Service, 458 South Spring Street, Los Angeles, on 
October 12, 1951, at 10:30 A.M. Statement taken in the 
English language. 

Present: Kenneth F. Temple, Examining Officer; Han Lee 
Mao, Respondent; Cecilia Tellez, Stenographer. 

Examining Officer to Respondent: 

Q. Mr. Mao, you are advised that I am a United States 
Immigration Inspector in the Immigration and Naturaliza¬ 
tion Service and authorized by law to administer oaths in 
connection with the enforcement of the immigration and 
naturalization laws. I desire to take a sworn statement 
from you at this time concerning your immigration status 
in the United States. Any statement you make should be 
voluntary and you are hereby warned that any such state¬ 
ment may subsequently be used against you or any other 
person in any proceedings either criminal or civil which 
the Government sees fit to institute. You are also warned 
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that any false statements knowingly made under oath con- 
stitutes a crime of perjury, the penalty for which is a fine 
of not more than $2000.00 or imprisonment for not more than 
five years or by both such fine and imprisonment. Do you 
understand? 

A. Yes, I do. 

Q. Are you willing to make a statement and answer 
questions under these conditions? 

A. Yes. 

Q. Will you stand and raise your right hand? Do you 
solemnly swear that the statements vou are about to make 
will be the truth, the whole truth and nothing but the truth, 
so help you God? 

A. Yes, I do. 

Q. What is your full true and correct name? 

A. Han Lee Mao. 

Q. Have vou ever used or been known bv anv other name? 

A. Yes, for convenience I use the name Henrv. 

Q. Where do you live? 

A. 32 B Discovery Way, La Jolla, California. 

Q. When and where were you born? 

A. I was born on December 8,1920, at Foong Chow, China. 

Q. What is your occupation? 

A. Graduate Student. 

Q. What do you do? 

A. I work as part time research assistant. 

Q. What is your nationality? 

A. Chinese. 

Q. Do you consider yourself to be presently a citizen of 
China? 

A. I wonder. 

Q. What do you mean by I wonder? 

A. I do not know the present conditions in China at 
present. 

Q. All I asked you was Do you consider yourself to be 
presently a citizen of China. What was the doubt in your 
mind? 

A. I am sorry I misunderstood you. I thought you said 
“pleasantly” instead of “presently”. I am a citizen of 
China. 
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Q. Are you a citizen of Nationalist China or Communist 
China? 

A. My passport was issued by Nationalist China. 

Q. The question is, are you a citizen of Nationalist or 
Communist China? 

A. It is very hard to answer. I am a citizen of Nationalist 
China. 

Q. Is it your intention upon returning to Communist 
China to consider yourself a citizen of Communist China? 

A. No. 

Q. When and where did you first enter the United States? 

A. August 25, 1947, at San Francisco, California. 

Q. On what vessel did you arrive at that time? 

A. General Heigs. 

Q. What was your purpose in entering at that time? 

A. To do some graduate work in this country. 

Q. W 7 ere you admitted by immigration officers at the port 
at the time of your arrival? 

A. Yes. j 

Q. For how long were you admitted? 

A. For one year. 

Q. Hovr long did you stay? 

A. More than 4 years. 

Q. How long did you remain in the United States? 

A. I first stayed in Los Angeles for one year at the Uni¬ 
versity of California, Los Angeles College and since the 
second year I went down to La Jolla, California to stay 
in Scripts (sic) Institute. That is a part of the University 
of California. 

Q. Why is it that you are so reluctant to state that you 
are also a research assistant at that school? 

A. I do not think it is sort of important as I have thought 
of myself as a student and a research assistant is part of 
a study work. 

Q. How old were you when you came to the United States? 

A. 26 years old, I think. j 

Q. Previous to your admission to the United States what 
was your educational background? 

A. I am a college graduate of Chi Kiang, China. 

Q. What degree do you have from Chi Kiang, University? 


A. B.A. in Geography. 

Q. How soon after graduation did you come to the United 
States? 

A. About 3 years. 

Q. What did you do on the mainland of China from the 
time you graduated to the time you came to the United 
States ? 

A. I was research assistant in Academy of Science of 
China. 

Q. Kesearch assistant in what? 

A. In Climatology. 

Q. Where was this? 

A. In Chunking, China. 

Q. Was that school under the sponsorship of the Na¬ 
tionalist Government? 

A. Yes. 

Q. Then for this period you were in the employ of Na¬ 
tionalist China? 

A. Yes. 

Q. Have you any documentary evidence of your admission 
to the United States? 

A. Yes. 

Q. What evidence do you have? 

A. Passport and Visa by the United States officers. 

Q. Do vou have them with you at this time? 

A. No. 

Q. Where are they? 

A. In La Jolla. 

Q. (Note: Hearing given subject at our San Diego of¬ 
fice under date of May 7,1951, by Inspector Orval C. Palmer, 
contains full information as to subject’s admission and 
status in the United States.) 

Q. In what manner did you come from China to the United 
States? 

A. By boat. 

Q. Where did you sail from China? 

A. Shanghai. 

Q. When did you leave China? 

A. August 10,1947. 

Q. Did you travel alone at this time? 
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A. No, I was traveling with a group of students. 

Q. Did you engage in any research work at the Univer¬ 
sity of California in Los Angeles? 

A. I should say No. 

Q. What do you mean, I should say No? 

A. Well . . . 

Q. Did you engage in any research work at the Univer¬ 
sity of California in Los Angeles, what was it? 

A. Yes, I did. I took one physical oceanography course, 
this is a graduate course. 

Q. In what field of oceanography were you engaged in? 

A. Physical Oceanography. 

Q. Would you state that you specialize in oceanography? 

A. Yes. The problem of diffusion. 

Q. Just what particular phase does the problem of dif¬ 
fusion affect or touch on? 

A. This problem tries to solve the availability and the 
productivity of sea water. 

Q. Did you study any part of the physical and geographi¬ 
cal branch of the course of oceanography? 

A. I studied a little but I would not say I am a specialist 
on that. 

Q. What degree do you now hold? 

A. Master of Science Degree in oceanography. 

Q. Have you ever been a holder or recipient of a fellow¬ 
ship in this country? 

A. No, I do not have any in this country. j 

Q. Did you have a fellowship in China? 

A. I was sent by the Nationalist China on a fellowship. 

Q. During your research work at Scripts College were 
you employed at the time? 

A. Yes, part time. 

Q. What remuneration did you receive at the time? 

A. It varied on how much work I did, how many hours I 
worked. Generally around $100 to $150 a month. 

Q. Did you receive any pay at the University of Cali¬ 
fornia? 

A. No, this was my only income. 

Q. On what projects were you engaged at the college in 
San Diego? 
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A. Just general research work of any work that the pro¬ 
fessor saw fit to give me. 

Q. Have you ever been engaged in any research work for 
the United States Government or Navy Department? 

A. No. 

Q. Have you had any contact with them in any way? 

A. No. 

Q. Have you terminated your employment at Scripts Col¬ 
lege to date? 

A. No, I am still employed by them. 

Q. When did your time in the United States last expire? 

A. March 11, 1951. 

Q. Have you applied for an extension of your temporary 
stay in the United States? 

A. Yes, I did. 

Q. Since your admission to the United States in August 
25, 1947, have you left the United States for a temporary 
period at anv time? 

A. No. 

Q. If you are granted permission to depart from the 
United States in what manner do you plan to return to 
Communist China? 

A. By ship. 

Q. By what line? 

A. American President Line. 

Q. Do you have a reservation? 

A. No. 

Q. On what boat do you plan to return? 

A. I cannot state definitely at this time. The ship com¬ 
pany told me that the date or the name of the line depends 
on how soon I get my documents completed. 

Q. You definitely at this time desire to return to Com¬ 
munist China? 

A. Yes. 

Q. What town of China are you going? 

A. Canton. 

Q. Why? 

A. My wife and child are there. 

Q. Do you have tickets to sail on a boat of the American 
President Line back to Canton at this time? 
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A. I do not have it yet. 

Q. Did you apply at the American President Line for a 
reservation on one of their boats to return to Communist 
China? 

A. Yes. j 

Q. When did you apply? 

A. Approximately at the beginning of this month. 

Q. Have you been to their office today? 

A. I went yesterday. 

Q. What did they say to you ? 

A. You have to go to the Immigration Office first, they 
told me. 

Q. Why are you here today? 

A. They advised me to come. 

Q. Have you any intention of going to Canton through 
Hong Kong, China? 

A. Yes. 

Q. Have you applied for a permit through Hong Kong? 

A. Yes. 

Q. Did you receive that permit? 

A. Not yet. i 

Q. To whom did you submit your application for: this 
permit? 

A. I sent it to the American President Line and they 
will forward it to Hong Kong. 

Q. Is it to come through Hong Kong? 

A. Yes. 

Q. Approximately what is your net worth? 

A. $570.00 (500-700), (correction made by Mr. Mao in 
ink.) 

Q. Do you have any property in this country? 

A. No. 

Q. Do you have any bonds or a bank account? 

A. I have a bank account for my ordinary use at the 
Bank of America in La Jolla. 

Q. Aside from what you told me about your employ¬ 
ment at the school, have you had or at any time engaged 
in any other work of any other nature? 

A. No. 
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Q. Have you ever handled any work of a confidential or 
secret nature at any time? 

A. No. 

Q. Have you made notes and records on your studies 
and experiments on your research work while you have been 
attending school in the United States? 

A. Yes. 

Q. What do you plan to do with those notes and records? 

A. I will try to take them back with me if allowed. 

Q. If you were allowed, do you plan to take these notes 
or materials back with you to Communist China? 

A. Yes. 

Q. Are these notes relative to your research work in 
oceanography and problems of diffusion? 

A. Yes. 

Q. Have you yourself, after your birth in China, ever 
tried to become a citizen of any other country? 

A. No. 

Q. What is the name of your father? 

A. Wei Chao Mao. 

Q. Where does he live and what is his nationality? 

A. He was Chinese. He is dead now. 

Q. Is your mother presently living? 

A. Yes. 

Q. What is her name, where does she live, and what is 
her nationality? 

A. Her name is Ho Mao and she lives in Foung Chow, 
China, and her nationality is Chinese. 

Q. What is her occupation? 

A. Housewife. 

Q. Do you have any brothers and sisters? 

A. Yes, 2 brothers and two sisters. 

Q. Where do they live? 

A. My brothers live with my mother I suppose, I do not 
know exactly, we have not been corresponding for a long 
time. My sisters are married and they live within 15 miles 
of my town. 

Q. What do your brothers do? 

A. They are farmers. The youngest should be a student 
now in High School. 
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Q. What do your sisters do? 

A. They are housewives. 

Q. Have either of your brothers even been in the 
Army? 

A. Not to my knowledge. 

Q. Have you ever been in the Armed Forces 
country? 

A. No. 


Chinese 


of 


any 


Q. Is your mother or are your brothers and sisters mem¬ 
bers of the Communist Party in China? 

A. No, not to my knowledge. I do not know exactly now. 

Q. Are you married? 

A. Yes. 

Q. When and where were you married? 

A. I married seven years ago in Chungking. 

Q. Do you recall the date of your marriage? 

A. June 10, 1944. 

Q. What is the name of your wife? 

A. Fang I-Ching Mao. 

Q. You stated that you had one child, what is the child’s 
name? 

A. Yen-Pia Mao, a girl. 

Q. Has your -wife ever had any other occupation beside 
housewife? I 

A. Yes, at the time when I came here she was doing 
some work at the university. 

Q. What was the nature of her work? 

A. History teacher. Afterward the department was dis¬ 
organized and she lost her job. 

Q. Did you ever hold a position with the Chinese Na¬ 
tionalist Government other than as a teacher for the school ? 

A. No, only as a research assistant as I mentioned. 

Q. Have you ever been a member or affiliated with the 
Communist Partv at any time? 

A. No. 

Q. Have you ever been a member of the Communist Party 
anv place ? 

A. No. 


Q. Now you stated that when you departed from Na- 
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tionalist China you considered yourself a subject of Na¬ 
tionalist China. Is that correct? 

A. Yes. 

Q. What are your feelings toward Communist China? 

A. My present feeling was very bitter since my two 
uncles were arrested by them, and my wife lost her job and 
my property was taken away. 

Q. Upon your contemplated return to China, what are 
your plans? 

A. To join my families there and that is the only thing. 

Q. How are you going to live there? 

A. I am a young man I hope I can get some kind of a 
job. 

Q. What kind of a job will you look for? 

A. A teacher’s job. 

Q. In what field do you plan to teach? 

A. High School Geography. 

Q. In the event you return to Communist China do you 
intend to become a loyal subject of the Communist China 
Government? 

A. I do not feel so. 

Q. Can you explain how you are going to return to Com¬ 
munist China without becoming a member of the Com¬ 
munist Party in China? 

A. I do not know if it is compulsory for everyone to 
become a member. 

Q. If you find out it is compulsory then will you join? 

A. If they force me then I have no way. 

Q. If you return to China at the present time it is your 
intention to remain there permanently? 

A. I hope I can come back sometime but I do not think 
it is very probable. 

Q. Have you thoroughly understood all of the questions 
asked vou during the course of this statement ? 

A. Yes, I did. 

Q. Is there anything further you wish to say at this time? 

A. At the present time my whole feeling is for my family. 
I can not study efficiently at this time. At the present 
time I do not feel good physically and I have made up my 
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mind to go back no matter what kind of condition I will 
encounter. I hope it is the best. 

Q. Are you willing to sign the statements that you have 
made after you have read them? 

A. Yes, I will come back next Friday, October 19, 1951. 

I certify that the foregoing is a true and correct tran¬ 
script of my stenographic notes, October 12, 1951. 

(S.) Cecilia Tellez. 

I have read the foregoing transcript of testimony in¬ 
cluding pages 1 to 9, inclusive and certify that my answers 
are true and correct to the best of mv ability and belief: 

w 7 

further corrections numbered 1 to 3, inclusive, were made at 
my request. 

(S.) Han Lee Mao, 

Respondent. 

Subscribed and sworn to before me at Los Angeles, Cali¬ 
fornia, this 19th day of October, 1951. 

(S.) Kenneth F. Temple, 

Examining Officer. 

j 

Defendant's Exhibit II 

San Diego, California 
November 5,1951 

Dear Friend, 

The following concerns the most shocking news that re¬ 
cently happened to me and I would like you to know about 
it. It is not only that I wish you to share my sorrows, but 
more, that the justice and humanity which you so deeply 
cherish should be defended. 

I have studied here for more than four years while my 
family remains in China. I think it is the most natural 
thing that I should return home to join my wife and little 
daughter as soon as I have finished my studies here. After 
the completion of my work the first thing I did was to 
obtain a reservation for my return ticket and to request 
of the U. S. Immigration and Naturalization Service per¬ 
mission to depart. I have just been notified by the Immi- 
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gration office as follows: “You are ordered not to depart 
from the United States until this order has been revoked.” 
My request was therefore rejected and the reason stated 
in an off-the-record verbal statement, as follows, “In the 
judgment of the Immigration office you possess intelligence 
and knowledge which is considered too valuable for Com¬ 
munist China”. Therefore, I have to stay here and am not 
allowed to join my family for an indefinite period. This is 
what the order means to me. 

It is my impression that the guiding principle of the 
Government and People of the United States toward the 
outside world is to uphold the justice, humanity and free¬ 
dom of the free world and to keep or restore the good 
friendship of the Chinese people. It appears to me that the 
order which was just issued to me can hardly be reconciled 
to the above-mentioned high ideals and by no means what¬ 
soever will it serve a good purpose. 

Let us look at this objectively: First, from the point of 
view of Justice, Freedom and Humanity; these are the 
most fundamental ideals cherished by your people and 
government and which the United States is leading the 
free world to fight for. Would you not agree with me that 
after four years of separation, my returning home and 
joining my family is the most proper and human thing 
which I should do for the time being? Even though my 
family is located in a rather insecure area, could and 
should I refuse to assume the fundamental responsibility to 
rejoin them. "But the order not to leave the United States 
deprives me of such freedom. In your personal judgment, 
does an order such as this do justice to me? Will this 
kind of order convince the free world that this country 
really means to uphold justice and humanity? Please give 
me your best judgment. 

Second, as you have always mentioned to me, the Gov¬ 
ernment and the people of your country have alwavs been 
and still are good friends of the Chinese people. Will such 
friendship be helped by keeping families separated? 

Maybe, as the officials of the Immigration thought, the 
intelligence and knowledge which we Chinese students 
possess are valuable for the present Communist Govern- 
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ment. But, to be reasonable, what could such students do 

for the Communist Government even if tbev do their best? 

•• 

For an average student like me, the knowledge which has 
been acquired during the past years would not be much 
more than the text-book knowledge which any one can get 
from standard books. What damage could this knowledge 
do to this countrv? What will the Communist Government 

V 

suffer if it does not have this text-book knowledge? It 
seems to me that, for security reasons, it does not make 
much difference whether we arc allowed to return or not. 
But on the other hand, the damages resulting from such 
action could very possibly give the Communists an excellent 
chance for anti-American propaganda. Thousands; of 
Chinese students’ families, tens of thousands of relatives of 
these families and hundreds of thousands of friends of 
these families will naturallv be inclined to believe that the 
Government and people of the United States will do any¬ 
thing to serve their own selfish purpose. Nothing will be 
more convincing than this kind of action. 

Generally speaking, these thousands, tens of thousands 
and hundreds of thousands of Chinese just referred to are 
the most liberal and most friendly to Americans throughout 
our country of four hundred and fifty million people. They 
were looking forward to the United States, now by such 
action, their hopes will all vanish and they have no alter¬ 
native other than to follow the Communist propaganda 
that the United States is not only the enemy of the Chinese 
Communist Government but also the enemy of the Chinese 
people. I mention this to you because I was cautioned in a 
letter from mv familv that rumors were alreadv circulating 
in China several months ago to the effect that the United 
States Government intended to prevent our return home. 
It was because of my firm confidence in the United States 
Government and its people that I decided to stay and to 
complete my studies. It is also through my letters after 
letters explaining and assuring that the United States Gov¬ 
ernment and its people wall definitely NOT do any such in¬ 
human and unwise thing that my family was finally con¬ 
vinced that all would be well. Now my family is expecting 
me to be home within a few months. Now that I have been 



ordered not to depart indefinitely I have to tell them the 
true facts. Then my friend, what would you think if you 
were a member of my family? Would you still believe me, 
or rather the Communist propaganda? 

Your Chinese friend, 

(S.) Han-lee Mao. 

Defendant’s Exhibit No. Ill (3) 

Jack Wasserman 
Counselor at Law 
Warner Building 
Washington 4, D. C. 

STerling 8905 


November 27,1951. 

Immigration and Naturalization Service 
19th and E. Capitol Sts. 

Washington, D. C. 

Attention: Mr. Milton Bell 

Re: Han Lee Mao A 6 847 871 EOS 

Gentlemen : 

On October 16, 1951, the above named was served with 
an order by the District Director at Los Angeles, California, 
directing him not to depart or attempt to depart from the 
United States pursuant to Section la of the Passport Act 
of May 22, 1918, as amended. 

Dr. Mao is an assistant in oceanography of the staff of 
Scripps Institution and apparently has been denied permis- 
sino to depart from the United States because his training 
in oceanography may be deemed to be of potential military 
benefit to the Communist Chinese Government. 

I am advised by the Director of the Scripps Institution 
that he has advised the District Director that Dr. Mao’s 
training and experience have been almost entirely in theore- 
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tical oceanagraphy and that because of his rather limited 
experience and abilities in oceanography, it is highly un¬ 
likely that Dr. Mao working in China would be able to con¬ 
tribute in any way to the solution of problems in oceano¬ 
graphy in that country. Moreover, the Chinese do not now 
have, and there is little likelihood of their obtaining within 
the foreseeable future any of the necessary instruments for 
the extensive oceanographic observations which are basic 
to military applications of oceanography. 

Dr. Mao is anxious to be with his wife and daughteriwho 
are now in Canton. His desire to depart is prompted solely 
by the understandable motives of a husband and parent to 
be with his family. It would seem that under these circum- 
stances only the clearest case of military necessity should 
prompt our government to deny him exit permission. As a 
matter of fact, Dr. Mao would much prefer to be with his 
wife and daughter here in the United States but quota re¬ 
strictions undoubtedly stand in the way of such reunion 
here. 

No doubt you are aware of the fact that the faculty mem¬ 
bers of the Scripps Institution of Oceanography have 
formally asked the Immigration Service to revoke its 
ruling which prevents the return of the subject to his family. 
I understand that this was recently the subject of comment 
in the San Diego Evening Tribune under dates of October 
31 and November 3. It is respectfully submitted that in 
view of the circumstances of this case, reconsideration be 
given to the ruling which bars the return of Dr. Mao. 

Sincerely yours, 

(S.) Jack Wasserman. 


Defendant’s Exhibit No. 4 
Reference: A-6 847 871 EOS 
District Director 

U. S. Immigration & Naturalization Service 
458 South Spring Street 
Los Angeles 13, California 

Han-Lee Mao, 

32-B Discovery Way, 

La Jolla, Calif., 
March 25, 1952. 

Dear Mr. Director : 

A letter from Mr. John G. Byers, Acting Chief of the 
Chinese Assistance Section of the Department of State, has 
been received today in which he stated that he had ask¬ 
ing (sic) the authorities of INS for reconsidering the de¬ 
tention order which you issued Oct. 16, 1951, on the re¬ 
quest of the faculty members of the Scripps Institution of 
Oceanography. At this very moment I appeal to you again 
that you would revoke the order served thus make me re¬ 
turning homeland and rejoining my family possible. 

As I clear understood the detention order served to me as 
well as to other Chinese students was directed by higher 
authorities for the very reason of national security. Need¬ 
less to say all these were based upon the belief that my 
oceanographic knowledge and training would be adversely 
affect the best interests of the United States. Regarding 
my general knowledge and training of oceanography, the 
letter of Dr. Roger Revelle, Director of Scripps Institution 
of Oceanography, of Oct. 23, 1951 has clearly stated that 
due to my limited experience and abilities, my return to 
homeland would not be possible affects the best interest of 
the United States. In Prof. George F. McEwen’s letter to 
you, dated Feb. 28,1952, he further stated that the research 
experience which I obtained in the Scripps Inst, in the past- 
years and the doctoral dissertation which I presented for 
the degree is intended only to have some bearings on the 
ocean fisheries and has no military application whatsoever. 
I think those statements from the highly authoritative 


persons of the subject of oceanography should clarified all 
doubts about the effects of the best interest of the United 
States. Should you consider more detailed informations 
are necessary to further clarify the situation, I would like 
to request you to have a chanc (sic) of rehearing thus I 
could furnish all the necessary informations which you 
might interested. 

As to my personal hardship which I experienced during 
the past months is, indeed, a very grave and inconceivable 
one. A direct consequence of these undue hardships is the 
rapidly decline of my healtli-considion. Imaging, a young 
man came to this country, left his whole family, with the 
best intention and has the highest faith of the United States, 
worked under all those hardships which confronted him in 
his course of study, and with the humblest wish that the 
knowledge which he obtained may, in someday, has some 
bearings to the solution of the problem of the overcrowded, 
practically starved population of his homeland, is now being 
prevented to return to his horn to join and support his 
desperately needed family. I think you might share the 
same feeling of his and svmphy (sic) to him. To my best 
understanding, the basic principle which the United States 
cherishes and stands, and moreover, leads the whole free 
world fighting for, is to keep the fundamental principle of 
humanity from vanishing. Then I certainly would think 
you may agree with me that my return to home to rejoin 
my family to accept the fundamental responsibility of a 
human-being is of great urgency. 

In view of the facts that my knowledge could have no ad¬ 
verse effect to the best interests of the United States and 
my personal hardship is so great, I can’t help without writ¬ 
ing you request you to reconsider my case in the hope of 
leading to a revokation (sics) of the detention order. 

Very sincerely yours, 

(S.) Han Lee Mao. 
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Defendant’s Exhibit No. 5 
A-6S47S71 (T) F&D:CH 


June 9, 1932 


Dr. Norris W. Rakestraw 
Dean of Students 
Scripps Institution of 

Oceanography 
University of California 
La Jolla, California 

Mv dear Mr. Rakestraw: 

w 

This will refer to your letter dated April 15, 1952, 
enclosing a copy of a letter dated April 14, 1952, which 
you forwarded to the office of this Service at Los Angeles, 
California and which concerns the case of Mr. Han Lee 
Mao, a Chinese national, whose departure from the United 
States has been temporarily prevented. 

The matter of permitting Mr. Mao to depart from the 
United States has been reconsidered in the light of repre¬ 
sentations which you and other individuals have made on 
his behalf. However, it has been concluded that the cir¬ 
cumstances in the instant case are such that his departure 
should not be permitted at this time. Accordingly, the 
determination formerly made whereby Mr. Mao’s departure 
was temporarily prevented has been affirmed. 

Sincerely yours, 

A. C. Devaney, 
Assistant Commissioner 
Inspections and Examinations Division 

CC. District Director, Los Angeles, California, 

the above for your information. HAN LEE MAO. 

Order 

(Filed October 21, 1952) 

This cause came on to be heard before a three-judge court 
convened pursuant to the allegations of a complaint and 
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written request invoking the provisions of 28 U.S.C. §§ 2282 
and 2284 (1950). 

Upon defendant’s “Motion to dismiss by three-judge 
court or in the alternative motion to return to single judge 
and to dismiss,” and plaintiff’s motion for preliminary in¬ 
junction, and amended motion for preliminary injunction, 
and motion to amend complaint; and upon consideration of 
memoranda and oral argument of counsel in support and in 
opposition thereto, it appears to the court that no substan¬ 
tial question exists as to the constitutionality of the Act of 
Congress involved herein, 40 ST AT. 559 (1918), as amended 
55 STAT. 252 (1941), 22 U.S.C. 4 223 (1946). 

IT IS THEREFORE ORDERED that this cause and all 
the motions heretofore filed herein be remitted to a single 
judge of this court to pursue further the proceedings herein 
without regard to the provisions of 28 U.S.C. 2282 and 
2284. 

Per Curiam. 


David L. Bazelon, 

United States Circuit Judge 
Henry A. Schweinhaut, 
United States District Judge 
Edward M. Curran, 

United States District Judge 


Order 

(Filed December 24, 1952) 

This case having been considered by a 3-judge court, 
which bv its order dated October 21, 1952 found that it 
was without jurisdiction since no substantial constitutional 
question was presented and therefore remanded it to the 
single District Court judge, and he having determined that 
the court is without jurisdiction of the subject matter, and 
having further determined that the complaint fails to state 
a claim upon which relief may be granted, it is by the court 
this 23d day of December, 1952, 

Ordered, That the complaint be and the same is hereby 
dismissed. 

Edward M. Curran* 
Judge 
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Notice of Appeal 
(Filed February 14, 1953) 

Notice is hereby given that Han-Lee Mao, the plaintiff 
above named, hereby appeals from the judgment for the 
defendant entered on December 24, 1952 dismissing the 
complaint herein. 

Jack Wasserman, 
Attorney for Plaintiff, 

Warner Building, 
Washington, D. C. 

Stipulation Designating Record 
(Filed February 14, 1953) 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal con¬ 
sist of the following: 

1. Complaint 

2. Amended Motion for Preliminary Injunction 

3. Motion to amend complaint 

4. Order granting motion to amend complaint 

5. Request for Three-Judge Court 

6. Designation of Judges to serve in Three-Judge Court 

7. Motion to dismiss 

8. Affidavit of Argyle Mackey and defendant’s exhibits 

9. Plaintiff’s Exhibits 1-2-3 and 4 

10. Order of October 21,1952 remanding cause to a single 
District Judge. 

11. Order of December 24, 1952 dismissing complaint 

12. Notice of Appeal 

13. Stipulation Designating Record 
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1. Does the action of the Attorney General in temporarily 
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2. Was appellant entitled to a formal hearing before his 
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3Hmteb States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11744 

Han-Lee Mao, appellant 

v. 

Herbert Brownell, Attorney General of the United 

States, appellee 

BRIEF FOR APPELLEE 

CQUNTERSTATEMENT OF THE CASE 

Appellant is a native and citizen of China who was admitted 
to the United States as a student on August 25,1947. He pur¬ 
sued his studies in the United States and eventually received 
a Ph.D. degree in Oceanography from the University of Cali¬ 
fornia at Los Angeles on January 31,1952 (J. A. 27, 38-39)1 

In October 1951 appellant sought to return to his home in 
Canton, China, which after his departure had come under; the 
dominion of the Communist Government. 1 He was interro¬ 
gated at that time by the Immigration and Naturalization 
Service and consideration was given to his knowledge and 
training in Oceanography and in various other scientific sub¬ 
jects (J. A. 39-41,43-53). On October 16,1951, the Immigra¬ 
tion and Naturalization Service notified appellant that his 
departure from the United States had been temporarily pre¬ 
vented under the Passport Act of May 22, 1918, as amended, 
22 U. S. C. 223, as well as Presidential Proclamation 2523 of 

‘According to the New International Year Book (1950) the Communists 
captured complete control of the Chinese mainland late in 1949. 

( 1 ) 
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November 14, 1941, and 8 C. F. R., section 175 (J. A. 31-32, 
41). As set forth in the affidavit of the Commissioner of Im¬ 
migration and Naturalization: 

The basis for this order was a finding that if he were 
permitted to go to Communist China, whose armies were 
and are engaged in armed combat with the military- 
forces of the United States in Korea, plaintiff’s scien¬ 
tific training and knowledge might be utilized by Com¬ 
munist China and other potential enemies of the United 
States in seeking to undermine and defeat the military 
and defensive operations of this Nation, and that his 
departure at the present time consequently would be 
prejudicial to the best interests of the United States 
(J. A. 41). 

Appellant has been diligent in seeking to have this deter¬ 
mination modified. He has submitted pleas by himself, by 
his attorney, and by others who have made representations on 
his behalf (J. A. 41, 32-37, 53-59). In submitting this addi¬ 
tional evidence appellant has sought to emphasize the personal 
hardship to himself and to offer his opinions and the opinions 
of others that the interests of the United States would not suf¬ 
fer if he were permitted to return to Communist China and 
that his scientific training and knowledge could not be utilized 
for military purposes. The additional evidence and informa¬ 
tion submitted by appellant was considered by the Assistant 
Commissioner of the Immigration and Naturalization Service, 
acting for the Attorney General, who nevertheless concluded 
that appellant’s withdrawal from the United States at the pres¬ 
ent time would be prejudicial to the best interests of the United 
States (J. A. 42). 

This determination was communicated to appellant and 
those who had interceded for him (J. A. 42, 60). Although his 
studies have been concluded appellant has been permitted to 
remain in the United States until the political situation in 
China and in the world will permit his departure to China with¬ 
out jeopardy to the security of the United States (J. A. 42-43). 
Ip the meantime, he has been employed as a research assistant 
at the University of California (J. A. 44, 47, 36-37). 
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Appellant thereafter sought judicial intervention to obtain 
a declaration that he is entitled to depart from the United 
States and to enjoin the Attorney General, and those acting 
for him, from interfering with his departure (J. A. 27-29). In 
that action he moved for a preliminary injunction, urging con¬ 
stitutional claims which were presented to a three-judge court 
convened at his request (J. A. 29-31). 

On October 21,1952, the three-judge court, composed of Cir¬ 
cuit Judge Bazelon and District Judges Schweinhaut and Cur¬ 
ran, concluded that “no substantial question exists as to the 
constitutionality of the Act of Congress involved herein”, and 
directed that the cause be remitted to a single judge (J. A. 60- 
61). On December 24, 1952, Judge Curran ordered that the 
complaint be dismissed (J. A. 61). From that order appeal 
was taken to this court (J. A. 62). 

STATUTES AND REGULATIONS INVOLVED 

The power to prevent departures from the United States 
stemmed from the Passport Act of May 22, 1918, as amended, 
which in section 1, 22 U. S. C. 223, provided in part as follows: 

When the United States is at war or during the exist¬ 
ence of the national emergency proclaimed by the Presi¬ 
dent on May 27, 1941, or as to aliens whenever there 
exists a state of war between, or among, two or more 
states, and the President shall find that the interests of 
the United States require that restrictions and prohibi¬ 
tions in addition to those provided otherwise than by 
this Act be imposed upon the departure of persons from 
and their entry into the United States, and shall make 
public proclamation thereof, it shall, until otherwise 
ordered by the President or Congress, be unlawful— 
(a) For any alien to depart from or enter or attempt 
to depart from or enter the United States except under 
such reasonable rules, regulations, and orders, and sub¬ 
ject to such limitations and exceptions as the President 
shall prescribe. 

Section 3 of the Act, 22 U. S. C. 225, established criminal 
penalties for any person who wilfully violated any require¬ 
ment imposed by or under that Act. 


4 


Proclamation No. 2523 dated November 14, 1941, 6 F. R. 
5821, issued by the President under the authority of the Pass¬ 
port Act of 1918, as amended, found that the conditions re¬ 
cited in the Passport Act were present and directed that: 

(2) No alien shall depart from or attempt to depart 
from the United States unless he is in possession of a 
valid permit to depart issued by the Secretary of State 
or by an officer designated by the Secretary of State 
for such purpose, or unless he is exempted from obtain¬ 
ing a permit, in accordance with rules and regulations 
which the Secretary of State, with the concurrence of 
the Attorney General, is hereby authorized to pre¬ 
scribe * * * 

No alien shall be permitted to depart from the United 
States if it appears to the satisfaction of the Secretary 
of State that such departure would be prejudicial to the 
interests of the United States as provided in the rules 
and regulations hereinbefore authorized to be pre¬ 
scribed by the Secretary of State, with the concurrence 
of the Attorney General. 

Section 8 of this Proclamation required “all departments and 
agencies of the Government to cooperate with the Secretary 
of State in the execution of his authority under this Proclama¬ 
tion and any subsequent proclamation, rule, regulation, or order 
promulgated in pursuance hereof.” 

Acting under the authority conferred by the Presidential 
Proclamation, the Secretary of State promulgated regulations, 
with the concurrence of the Attorney General, which appeared 
as 22 C. F. R., Part 53, and in 8 C. F. R., Part 175. Section 
175.29 (b) (identical with 22 C. F. R. 53.69 (b)) author¬ 
ized the temporary preclusion of departure of an alien 
whose departure would be prejudicial to the interests of the 
United States, or if such preclusion was directed by the Secre¬ 
tary of State or the Attorney General. 8 C. F. R. 175.24 (22 
C. F. R. 53.64) prohibited the issuance of documents au¬ 
thorizing departure “to an alien if the issuing authority has 
any reason to believe that the departure will be prejudicial to 
the interests of the United States.” Section 175.21 (f) (22 
C. F. R. 53.61 (f)) conferred upon officers of the Immigration 



and Naturalization Service authority to prevent departures 
under the regulations. Section 175.25 (22 C. F. R. 53.65) de¬ 
scribed the classes of aliens whose departures were deemed 
prejudicial to the interests of the United States. Relevant 
paragraphs were (a), (b), and (c), particularly (b), which 
related to— 

Any alien departing from the United States for the 
purpose of engaging in, or who is likely to engage in, ac¬ 
tivities designed or likely to obstruct, impede, retard, 
delay, or counteract the effectiveness of the national 
defense of the United States or the measures adopted 
by the United States in the public interest or for the 
defense of any other country. 

Because of the imminent termination of the war with Japan, 
which actually was officially ended April 28, 1952, Congress 
passed special legislation keeping alive certain wartime powers, 
including the emergency powers conferred by the Passport 
Act of 1918, as amended, until April 1,1953. Public Laws 313, 
368,393,428, and 450,82nd Cong., 2nd Sess. In the meantime, 
however, the Immigration and Nationality Act became effective 
December 24, 1952. Section 215 of that Act, 8 U. S. C. 1185, 
substantially reenacts the Passport Act of 1918, as amended. 2 
The new statute is broader than its predecessor, since the 
powers it grants may be exercised during “the existence of any 
national emergency proclaimed by the President.” The na¬ 
tional emergency proclaimed December 16, 1950, by President 
Truman, resulting from the developments in Korea, is still in 
effect. Presidential Proclamation No. 2914, 15 F. R. 9029. 

Acting under the new authority granted by section 215 of 
the Immigration and Nationality Act, President Truman on 
January 17, 1953, issued Proclamation No. 3004, 18 F. R. 489, 
finding that “the exigencies of the international situation and 
of the national defense still require that certain restrictions and 
prohibitions, in addition to those otherwise provided by law, 

3 In explaining the new provisions the Committee reports emphasized that 
the powers to control entries and departures during time of war or national 
emergency were incorporated in the bill “in practically the same form as 
they now appear in the” Passport Act of 1918. S. Rep. 1137, H. Rep. 1365, 
82nd Cong., 2nd Sess., p. 14, 5S. 
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be imposed upon the departure of persons from and their entry 
into the United States” and continuing the controls on the de¬ 
parture of aliens established under the previous statute. Para¬ 
graph 4 of the new Proclamation revokes Proclamation No. 
2523 of November 14,1941, but preserves all actions taken and 
liabilities incurred under it. 

SUMMARY OF ARGUMENT 

Since the authority to prevent the departure of aliens from 
the United States implemented an inherent executive power, 
touching the conduct of foreign affairs and the national de¬ 
fense, it is not subject to judicial review. Appellant may in¬ 
voke the aid of the Courts only to test the constitutionality of 
the statute and the adherence to procedures required by the 
Constitution or the statute. A suit for declaratory or injunc¬ 
tive relief would appear to be an appropriate remedy for this 
limited purpose. 

The constitutional challenge based on alleged vagueness or 
improper delegation of legislative power is without merit. The 
identical statute has been in effect since 1918, and its validity 
was upheld in Knauff v. Shaughnessy, 338 U. S. 537 (1950), 
and Shaughnessy v. Mezei, 345 U. S. 206 (1953). Other legis¬ 
lation conferring equally broad powers in the domain of foreign 
affairs and national defense repeatedly has been upheld. The 
cases cited by appellant have no application to legislation of 
this type, wdiich operates in an area where broad and flexible 
powers, within a prescribed congressional pattern, obviously 
are needed. The powers granted by the statute are equally 
effective during a declared war and during the current period 
of emergency. 

The statute itself does not reject procedural due process. 
The requirements of the Constitution, to the extent that they 
are applicable, are deemed part of the statute. This is not a 
deportation case, in which a formal hearing traditionally has 
been granted. Here no statute or regulation requires a formal 
hearing, nor is any set procedure required by constitutional 
mandate or court decision. Authorities in related fields sanc¬ 
tion the most summary procedures in a case of this character. 
But it is unnecessary to consider that question, since the pro- 
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cedure followed in accomplishing the statutory command satis¬ 
fied every reasonable requirement of fair consideration. 

Due process does not require a hearing in respect to every 
type of administrative determination. The requirement is 
satisfied by a process which gives adequate notice, an oppor¬ 
tunity to present evidence, and fair consideration. These 
essential elements of due process all were fulfilled in the instant 
case. A greater degree of formality is not required and is 
unwarranted. 

The order doubtless does result in hardship to appellant, but 
hardship alone cannot be urged to prevent the enforcement of 
policies, under a valid grant of authority, grounded in the 
national security. 

The administrative order obviously complied with the regu¬ 
lations, since the departure was deemed prejudicial to the 
United States in conformity with the procedures and stand¬ 
ards set forth in such regulations. 

ARGUMENT 

I 

The finding of the Attorney General was political in nature 
and is not subject to judicial review, except to inquire 
whether he is proceeding under the statute and the Consti¬ 
tution 

In the complaint and in the court below, appellant attacked 
the basis of the order staying his departure, contending that 
it was not justified on the facts of his case. It does not appear 
that he is pressing this phase of the attack on appeal, al¬ 
though his recital of questions presented seems to contain such 
an implication. The entire thrust of his argument (except 
Point IV. which relates to the interpretation and application 
of the regulation) is addressed to the constitutionality of the 
statute. And it is for this reason that he urges that judicial 
review cannot be denied (Brief 9). 

Appellee has not contended and does not contend that the 
aid of the courts cannot be solicited to test the constitutionality 
of a statute. However, in our view, this would not constitute 
judicial review in the ordinary connotation of that term. See 
Heikkila v. Barber, 345 U. S. 229 (1953). It would not con- 
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sider the merits of the order but would inquire whether the 
executive officer was proceeding in conformity with the 
Constitution. 

If appellant were in custody habeas corpus would afford him 
a complete remedy. Since he is not physically confined, 
habeas corpus probably is unavailable. Cf. Walker v. Chief 
Quarantine Officer, 69 F. S. 980 (Canal Zone 1943). Under 
the circumstances, some avenue of redress should be open in 
bringing his constitutional plea to the courts and we conse¬ 
quently do not suggest that such limited judicial inquiry is 
not available to him at the present time. See Chin Yow v. 
United States, 208 U. S. 8 (1908). 

We do urge, however, that he cannot invoke the remedy af¬ 
forded by section 10 of the Administrative Procedure Act, 
5 U. S. C. 1009. We shall develop more fully in a moment our 
belief that the Passport Act deals with a political power, rooted 
in the conduct of foreign relations and the national defense. 
Consequently, it is our view that judicial review is precluded 
and that section 10 of the Administrative Procedure Act thus 
is inapplicable. Even though there is no direct exclusion of 
court review, the nature of the power itself necessarily bars the 
type of judicial inquiry authorized by the Administrative Pro¬ 
cedure Act. Heikkila v. Barber, 345 U. S. 229 (1953); Ludecke 
v. Watkins, 335 U. S. 160 (1948). See also Estep v. United 
States, 327 U. S. 114, 120 (1946). 

We do not make the same objection, for the purposes of this 
case, to the utilization of the procedures of declaratory judg¬ 
ment or injunction in order to assay the constitutionality of the 
Attorney General’s action. These would appear to furnish 
proper vehicles for such a challenge. 

But we believe appellant cannot solicit judicial intervention 
for a purpose other than to test the constitutionality of the 
statute or to ascertain whether the Attorney General’s action 
complies with authority granted by the statute and the Con¬ 
stitution. If that is the full measure of his present challenge, 
then his plea for declaratory and injunctive relief would be 
appropriate. However, if he still is pressing his attack upon 
the propriety, the correctness, or the expediency of the Attor- 
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ney General’s determination, we submit that his plea for relief 
cannot be entertained. 3 

In seeking such review, appellant would be reaching into a 
sphere in which the courts do not venture. It is manifest that 
in restraining a national of China who is seeking to return to 
his homeland the Attorney General is acting for the President 
in the domains of foreign relations and military affairs. Many 
cases have established that executive determinations in these 
areas are political in nature and will not be reviewed by the 
courts. One of the classic statements of this principle is found 
in Chicago and Southern Airlines v. Waterman Steamship 
Corp., 333 U. S. 103, 111 (1948): 

The President, both as Commander in Chief and as 
the Nation’s organ for foreign affairs, has available in¬ 
telligence services whose reports are not and ought not 
to be published to the world. It would be intolerable 
that courts, without the relevant information, should 
review and perhaps nullify actions of the Executive 
taken on information properly held secret. Nor can 
courts sit in camera in order to be taken into executive 
confidences. But even if courts could require full dis¬ 
closure, the very nature of executive decisions as to for¬ 
eign policy is political, not judicial. Such decisions are 
wholly confided by our Constitution to the political de¬ 
partments of the government, Executive and Legisla¬ 
tive. They are delicate, complex, and involve large 
elements of prophecy. They are and should be under¬ 
taken only by those directly responsible to the people 
whose welfare they advance or imperil. They are de¬ 
cisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and which has long 
been held to belong in the domain of political power 
not subject to judicial intrusion or inquiry. 

* The suggestion that this case involves an issue of status, within the orbit 
of McGrath v. Krixtenxcn, 340 U. S. 162 (19150), seems far-fetched (Br. S). 
Appellant’s status as an alien is undisputed. His challenge is aimed at the 
validity of the statute and the processes of enforcement. 
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Similar expressions are found in Harisiades v. Shaughnessy, 
342 U. S. 580, 5S8-589 (1952), where the controlling consid¬ 
erations were analogous to those in the instant case: 

It is pertinent to observe that any policy towards 
aliens is vitally and intricately interwoven with con¬ 
temporaneous policies in regard to the conduct of for¬ 
eign relations, the war power, and the maintenance of 
a republican form of Government. Such matters are 
so exclusively entrusted to the political branches of the 
Government as to be largely immune from judicial in¬ 
quiry or interference. 

Another related holding is Ludecke v. Watkins, 335 U. S. 
160, 165 (1948), which considered the Attorney General’s 
power, acting on behalf of the President, to remove dangerous 
alien enemies. The Court observed: 

The power with which Congress vested the President 
had to be executed by him through others. He pro¬ 
vided for the removal of such enemy aliens as were 
“deemed by the Attorney General” to be dangerous. 
But such a finding, at the President’s behest, vras like¬ 
wise not to be subjected to the scrutiny of courts. For 
one thing, removal was contingent not upon a finding 
that in fact an alien was “dangerous.” The President 
was careful to call for the removal of aliens “deemed by 
the Attorney General to be dangerous.” But the short 
answer is that the Attorney General was the President’s 
voice and conscience. A war power of the President 
not subject to judicial review is not transmuted into a 
judicially reviewable action because the President 
chooses to have that power exercised within narrower 
limits than Congress authorized. 

And the same concept was emphatically expounded in Knaufj 
v. Shaughnessy, 338 U. S. 537, 543 (1950), which considered a 
challenge to the very statute under attack here. The Court 
commented: 

Thus the decision to admit or to exclude an alien may 
be lawfully placed with the President, who may in turn 
delegate the carrying out of this function to a respon- 
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sible executive officer of the sovereign, such as the At¬ 
torney General. The action of the executive officer 
under such authority is final and conclusive. What¬ 
ever the rule may be concerning deportation of persons 
who have gained entry into the United States, it is not 
within the province of any court, unless expressly au¬ 
thorized by law, to review the determination of the po¬ 
litical branch of the Government to exclude a given 
alien. 

See also Hirabayashi v. United States, 320 U. S. 81, 93 
(1943). 

Appellant attempts to distinguish the holding in the Knauff 
case by arguing that it was addressed to an alien seeking entry 
into the United States. But examination of the pertinent 
passages in the Court’s opinion indicates, we believe, that the 
Court rested on the nature of the authority to exclude as “a 
fundamental act of sovereignty. The right to do so stems 
not alone from legislative power but is inherent in the executive 
power to control the foreign affairs of the nation.” The Court 
found that Congress was “implementing an inherent executive 
power.” 338 U. S. at 542. 

Here, too, the authority to control the departure of aliens 
during time of emergency stems from the national sovereignty 
and “is inherent in the executive power to control the foreign 
affairs of the nation.” Here, too, the political determinations 
of the executive are not subject to judicial scrutiny. 

If there is any right to enlist judicial aid in a case of this 
character, the authorities demonstrate that the judicial inquiry 
is limited to ascertaining whether the executive officers have 
acted in conformity with constitutional and statutory prescrip¬ 
tions. There is no suggestion here that any legislative com¬ 
mand has been ignored and there consequently is no justifica¬ 
tion for any further appraisal of the facts. A judicial ap¬ 
praisal of the potentiality of danger would be as inconclusive in 
relation to an oceanographer as it would be in the case of an 
atomic scientist. The courts are not equipped to make politi¬ 
cal determination, nor can they be asked to substitute their 
judgment as to the measures that will advance the national 
security, based on information that is necessarily incomplete, 


for the judgment of the executive officers who are charged with 
direct responsibility in the arena of national security. 

Appellant thus cannot in this proceeding solicit a reexami¬ 
nation of the executive finding that his departure would be 
prejudicial to the interests of the United States. Nor can he 
override the Attorney General’s order by attempting to evalu¬ 
ate the evidence on which the Attorney General acted. “In 
a case such as this, the courts cannot retry the determination 
of the Attorney General.” Shaughnessy v. Mezei, 345 U. S. 
206, at 212 (1953). Since the Attorney General has revealed 
to the court the basis for action, which on its face fulfills the 
statutory command, there is no warrant in our view for any 
further inquiry by the Court, unless there is some constitutional 
infirmity. 

II 

The statute is not unconstitutional as too vague or as unlaw¬ 
fully delegating legislative power 

The injunctions of the Passport Act have been in effect, 
without substantial change, since 1918 and no court ever has 
found them burdened with any constitutional shortcomings. 
Indeed, this very statute has successfully repelled attack before 
the Supreme Court three times in the past three years. In 
Knaufi v. Shaughnessy, 338 U. S. 537 (1950), and in Shaugh¬ 
nessy v. Mezei, 345 U. S. 206 (1953), the statute was directly 
questioned and directly supported. In Chew v. Colding, 344 
U. S. 590 (1953), the validity of the statute was assumed. Al¬ 
though these were all cases of aliens seeking to enter the United 
States, they necessarily illuminate the reach of the power to 
inhibit departures. For the statute uses identical terms and 
confers identical powers regarding the preclusion of entries and 
departures. 

The Knaufi and Mezei cases considered some of the very 
contentions now advanced by appellant. Thus, in Knaufi, 338 
U. S. at 543, the Supreme Court observed: 

Normally Congress supplies the conditions of the 
privilege of entry into the United States. But because 
the power of exclusion of aliens is also inherent in the 
executive department of the sovereign, Congress may 
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in broad terms authorize the executive to exercise the 
power, e. g., as was done here, for the best interests of 
the country during a time of national emergency. Ex¬ 
ecutive officers may be entrusted with the duty of speci¬ 
fying the procedures for carrying out the congressional 
intent. What was said in Lichter v. United States, 334 
U. S. 742, 785, is equally appropriate here: 

“It is not necessary that Congress supply adminis¬ 
trative officials with a specific formula for their guidance 
in a field where flexibility and the adaptation of the 
congressional policy to infinitely variable conditions 
constitute the essence of the program * * * Standards 
prescribed by Congress are to be read in the light of the 
conditions to which they are to be applied. They de¬ 
rive much meaningful content from the purpose of the 
Act, its factual background and the statutory context 
in which they appear.” 

See also Mezei, 345 U. S. at 210. 

In seeking to vitiate the statute as too vague or as an im¬ 
proper delegation of authority, appellant attempts to borrow 
support from cases evaluating regulatory and penal statutes. 
But such decisions are extraneous to the consideration of legisla¬ 
tion in the domain of foreign relations and the national de¬ 
fense, where, as the Supreme Court has pointed out, Congress 
actually is implementing an inherent executive power. 
Knaufi v. Shaughnessy, 33$ U. S. 537, 542 (1950). While 
legislation in this domain must denote standards for executive 
action, both reason and authority counsel that those standards 
must be sufficiently flexible to allow latitute to the executive 
in defending the national interests. Because it is impossible 
to foresee all contingencies that will arise, and because it is 
essential that there be no impairment of the executive power 
to safeguard the national safety, the courts invariably have 
supported grants of authority in this area couched in the broad¬ 
est terms. 

A recent example is Carlson v. Landon, 342 U. S. 524 (1952). 
There a statute authorizing the denial of bail in deportation 
cases, “in the discretion of the Attorney General”, was attacked 
as an improper delegation of legislative authority. The Su- 
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preme Court rejected this challenge and found that the broad 
directives of the statute adequately charted the executive re¬ 
sponsibilities. The Court stated, 342 U. S. at 542, 543, 544: 

Congress can only legislate so far as is reasonable and 
practicable, and must leave to executive officers the au¬ 
thority to accomplish its purpose. Congress need not 
make specific standards for each subsidiary executive 
action in carrying out a policy * * * A wide range of 
discretion in the Attorney General as to bail is required 
to meet the varying situations arising from the many 
aliens in this country * * * When in the judgment of 
the Attorney General an alien Communist may so con¬ 
duct himself pending deportation hearings as to aid in 
carrying out the objectives of the world communist 
movement, that alien may be detained * * * This is a 
permissible delegation of legislative power because the 
executive judgment is limited by adequate standards. 
The authority to detain without bail is to be exercised 
within the framework of the Subversive Activities Con¬ 
trol Act to guard against Communist activities pending 
deportation hearings. 

In Hirabayashi v. United States, 320 U. S. 81 (1943), a 
statute established sanctions for violation of an Executive 
Order which empowered a military officer, whenever he deemed 
“such action necessary or desirable,” to establish restrictions on 
entering, remaining in, or departing from military areas desig¬ 
nated by him. There, too, the Supreme Court repulsed an as¬ 
sertion that the statute improperly delegated the legislative 
function, and stated, 320 U. S. at 104: 

Where, as in the present case, the standard set up 
for the guidance of the military commander, and the 
action taken and the reasons for it, are in fact recorded 
in the military orders, so that Congress, the courts and 
the public are assured that the orders, in the judgment of 
the commander, conform to the standards approved by 
the President and Congress, there is no failure in the 
performance of the legislative function * * * The es¬ 
sentials of that function are the determination by Con- 
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gress of the legislative policy and its approval of a rule 
of conduct to carry that policy into execution. The very 
necessities which attend the conduct of military opera¬ 
tions in time of war in this instance as in many others 
preclude Congress from holding committee meetings to 
determine whether there is danger, before it enacts legis¬ 
lation to combat the danger. 

The Constitution as a continuously operating charter 
of government does not demand the impossible or the 
impractical. The essentials of the legislative function 
are preserved when Congress authorizes a statutory 
command to become operative, upon ascertainment of 
a basic conclusion of fact by a designated representative 
of the Government. 

This view* was reaffirmed, in relation to the same statute, in 
Korematsu v. United States, 323 U. S. 214 (1944). See also 
Ludecke v. Watkins, 335 U. S. 160 (1948). 

The injunctions of the Passport Act patently operate in the 
critical zones of foreign affairs and national defense. Conse¬ 
quently, it seems clear that the mandates of that statute and 
its successors sufficiently delineate the course for executive 
action. Thus, the statute itself commands that it shall be 
invoked only during a time of war or national emergency and 
upon a finding by the President “that the interests of the 
United States require that restrictions and prohibitions in ad¬ 
dition to those provided otherwise than by this Act be imposed 
upon the departure of persons from and their entry into the 
United States.” Moreover, the Proclamation issued under this 
statute directs the Secretary of State to prevent the withdrawal 
of aliens upon a determination “that such departure would be 
prejudicial to the interests of the United States as provided 
in the rules and regulations hereinbefore authorized to be 
prescribed by the Secretary of State, with the concurrence of 
the Attorney General.” And the regulations issued under this 
authorization by the Secretary of State, w’ith the concurrence 
of the Attorney General, describe even more explicitly the 
classes of aliens whose exit from the United States is to be 
prohibited. 
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While these declarations sanction a wide range of discretion, 
they forge a pattern of action which amply satisfies the req¬ 
uisite standards. The President, acting under the statutory 
mandate, has found that the interests of the United States 
require the imposition of additional restrictions and prohibi¬ 
tions and has directed the Secretary of State to bar the de¬ 
parture of aliens whose withdrawal he deems prejudicial to the 
interests of the United States. The Secretary of State has 
promulgated regulations enumerating classes of aliens whose 
departure from the United States would be deemed prejudicial. 
The Attorney General has found that appellant is included 
within the categories designated in the statute, the proclama¬ 
tion, and the regulations. These formulas are entirely clear 
and definite. 

It seems evident, therefore, that this is not a statute which 
gives the President undefined power to control the entry or 
departure of aliens, as appellant contends. 4 Rather it con¬ 
templates a definite course of action, for a specific purpose, 
during a proclaimed interval of national peril. At such a 
time Congress cannot hold committee meetings to assess the 
degree of danger in each case. Hirabayaski v. United States, 
supra. It best defends the national interest by conferring 
upon the executive latitude of action. As demonstrated over¬ 
whelmingly by the Knauft, Carlson, Hirabayaski, Lichter and 
many other cases such authority is to be exercised in the light 
of the context and purpose of the statute. 

If the view urged by appellant were to prevail, the result 
would be a disastrous impairment of the Nation’s power to 
safeguard its security. With a population including several 
million aliens and a vast expanse of borders crossed by innu¬ 
merable aliens each year, the power to impose restraints on 
entries and departures during time of war or emergency would 
appear to be essential to the national safety. Moreover, even 
if it could have been contended that there previously was any 

4 Also unsupportable is the contention that the Passport Act was aimed 
only at spies and subversives. While this may have been a dominant pur¬ 
pose, there is nothing in the statute or its history to suggest that it was 
the sole purpose. Obviously, the statutory grant of authority is broad 
enough to encompass restraints against individuals whose peculiar talents 
are deemed useful to an enemy or potential enemy of the United States. 
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improper delegation of responsibility, such a contention be¬ 
came untenable in the light of the congressional action in 
specifically extending the authority exercised under the Pass¬ 
port Act until April 1, 1953. P. L. 450, S2d Cong., 2d Sess. 
This Congressional design was reaffirmed by the codification of 
the Passport Act, without significant change, in Sec. 215 of the 
Immigration and Nationality Act of 1952, 8 U. S. C. 1185. 
Such extension and reenactment, with knowledge of the execu¬ 
tive processes implementing the previous legislation, was a 
direct approval, confirmation and ratification of the course of 
action of the executive in accomplishing the congressional 
mandate. 5 As made clear in Hirabayashi v. United States, 320 
U. S. 81, 91 (1943), this action by Congress has the same effect 
as if Congress itself enacted the regulation. The Court said: 

The conclusion is inescapable that Congress, by the 
Act of March 21,1942, ratified and confirmed Executive 
Order No. 9066. Prize Cases, 2 Black 635, 671; Hamil¬ 
ton v. Dillin, 21 Wall. 73,96-97; United States v. Heins - 
zen & Co., 206 U. S. 370, 382-84; Tiaco v. Forbes, 228 
U. S. 549,556; Isbrandtsen-Moller Co. v. United States , 
300 U. S. 139, 146-48; Swayne & Hoyt, Ltd. v. United 
States, 300 U. S. 297,300-03; Mason Co. v. Tax Comm’n , 
302 U. S. 186, 208. And so far as it lawfully could, Con¬ 
gress authorized and implemented such curfew orders as 
the commanding officer should promulgate pursuant to 
the Executive Order of the President. The question 
then is not one of Congressional power to delegate to 
the President the promulgation of the Executive Order, 
but whether, acting in cooperation, Congress and the 
Executive have constitutional authority to impose the 
curfew restriction here complained of. 

Appellant concedes that we are presently in a time of 
national emergency or of the existence of war between two 

8 The Committee reports on the Immigration and Nationality Act of 1952 
clearly demonstrate Concessional awareness of the procedures under the 
Passport Act and the desire to extend them. (See S. Rep. 1515, 81st Cong., 
2d Sess., p. 794; H. Rep. 1365, p. 58, S. Rep. 1137, p. 14, 82d Cong., 2d Sess.) 
Similar cognizance was taken in the Committee reports dealing with ex¬ 
tension of powers under the Passport Act itself. See H. Rep. 1747, p. 3, 
S Rep. 1451, p. 4, 82d Cong., 2d Sess. 
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states, but suggests that the power to act is less now than it 
would be if there were a declared war (Br. 18). The pertinent 
statutes make no such distinction, which cannot be buttressed 
by any persuasive authority. The legislation extending the 
powders under the Passport Act to April 1,1953—after the state 
of war had ended—declared that “these statutory provisions 
are needed to insure the national security and the capacity of 
the United States to support the United Nations in its efforts 
to establish and maintain world peace.” P. L. 313 and 450, 
82d Cong., 2d Sess.. 66 Stat. 54, 330. As w'e have pointed out, 
similar considerations impelled Congress to codify the Pass¬ 
port Act in Sec. 215 of the Immigration and Nationality Act. 
And Presidential Proclamation 3004 of January 17, 1953, 18 
F. R. 489, which vitalized the mandates of Sec. 215, similarly 
declared that they were needed “because of the exigencies of 
the international situation and the national defense.” 

The suggestion that peacetime concepts must be applied to 
the world of 1953 is unrealistic. Despite the absence of de¬ 
clared war, the hot and cold conflicts that engage the United 
States all over the globe, and the gigantic efforts we are ex¬ 
pending to assure our safety, indelibly have marked this as a 
time of emergency. There is no finding in Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U. S. 579 (1952), that emergency 
powers cannot be invoked at such a time. Indeed, every mem¬ 
ber of the Supreme Court, w*ith the possible exception of Jus¬ 
tices Black and Douglas, recognized the propriety of extra¬ 
ordinary legislative measures during the current era of crisis. 
The court held merely that such powers could not be sum¬ 
moned, for the purposes projected in that case, in the absence 
of specific legislation. Such legislative authorization indis¬ 
putably has been granted here. 

Moreover, in sustaining the very statute before this court 
the Supreme Court specifically declared in Knauft v. Shaugh- 
nessy, 338 U. S. 537, 544, 546 (1950) that the power granted by 
the statute could be exercised during a time of declared national 
emergency. And, as recently as March 16,1953, in supporting 
authority granted by the Passport Act under the conditions 
that now prevail, the Supreme Court observed: 
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In the exercise of these powers, Congress expressly 
authorized the President to impose additional restric¬ 
tions on aliens entering or leaving the United States 
during periods of international tension and strife. That 
authorization, originally enacted in the Passport Act of 
1918, continues in effect during the present emergency. 
Shaughnessy v. Mezei, 345 U. S. 206, 210 (1953). [Em¬ 
phasis added.] 

See also United States v. Nugent, 346 U. S. 1 (June 8,1953). 

It is true that the Knauft and the Mezei cases both dealt with 
aliens seeking entry. Although no case has yet specifically 
applied their doctrine to the prevention of departures, it can¬ 
not be doubted that the same considerations would necessarily 
be decisive. The power to forbid departures from the United 
States during a time of war or emergency, like the power to 
bar entries during such a period, is grounded in the paramount 
need of the nation to shield its security, and it is clear that “the 
power to protect must be commensurate with the threatened 
danger.” Korematsu v. United States, 323 U. S. 214, 220 
(1944). 

Ill 

Appellant has not been denied due process of law 

Another phase of appellant’s attack questions the observance 
of due process requirements. The heaviest volley is leveled 
at the statute itself, on the assumption that it necessarily re¬ 
jects procedural due process. But the evidence advanced to 
support that assertion is entirely inconclusive, and relates to 
casual observations as to procedure to be followed during “nor¬ 
mal times of peace” (Br. 14-15). 

Manifestly, this contention overlooks the course of Ameri¬ 
can constitutional doctrine. The failure to make specific pro¬ 
vision for compliance with constitutional safeguards does not 
negate them. Courts do not reach out to assume a basis on 
which a statute may be found invalid. On the contrary, it is 
a familiar precept that the due process requirements of the 
Constitution, to the extent that they are applicable, must be 
deemed a part of the statute, even though it has not expressly 
recited them. The Japanese Immigrant Case, 1S9 U. S. 86 
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(1903); Wong Yang Sung v. McGrath, 339 U. S. 33 (1950). 
Consequently, if the Constitution requires a hearing, the stat¬ 
ute must be read as commanding it. Id. 

The asseveration that the statute itself denies due process 
of law thus lacks substance. Appellant apparently also 
charges in Points II (A) and (C) that the procedures adopted 
in fulfillment of the statutory mandate fall short of due process. 
In advancing this contention, appellant asserts that the Attor¬ 
ney General acted without notice to him and without granting 
him a full hearing, and thus denied him due process of law. 
As far as we are aware, there are no precedents to guide the dis¬ 
position of this novel assertion. However, we believe that sub¬ 
stantial aid may be gleaned from analogous holdings. 

The keystone of appellant’s due process argument is that the 
Attorney General could not prevent his departure, even tem¬ 
porarily, without first granting him a formal hearing. Since 
the executive determination in the instant case is so deeply 
rooted in the soils of foreign relations and national defense, we 
doubt that the conventional descriptions of due process, as 
recited by appellant, are relevant. As the Supreme Court 
pointed out in the Knaufi case, appraising the identical statute. 
338 U. S. at 544: 

Whatever the procedure authorized by Congress is, 
it is due process as far as an alien denied entry is 
concerned. 

WTiile it may be urged that this observation is limited to aliens 
who are applicants for entry, we believe, as we have already 
indicated, that such a reading would be an unwarranted limita¬ 
tion of the Supreme Court’s ruling, and that the Court was 
addressing itself primarily to executive action in conducting 
the foreign affairs of the nation and the national defense. We 
cannot believe that every expression of those powers must be 
attended by the formal notices, confrontations, hearings, open 
deliberations, and judicial review which, in appellant’s estima¬ 
tion, are the attributes of due process. 

As an alien who has come to the United States to pursue 
studies here for several years, appellant indisputably is amena¬ 
ble to the mandates of this nation. Thus he may be required 
to perform military service. Machado v. McGrath, 193 F. 2d 
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706 (C. A. D. C. 1951), cert, denied 342 U. S. 948. And he 
must conform with the political directives of the nation in ad¬ 
vancing its foreign relations and the national defense. 
Harisiades v. Shaughnessy, 342 U. S. 580 (1952). 

It is true, of course, that alien residents of the United States 
are accorded certain limited protections. Among these is the 
requirement of a fair hearing when deportation proceedings 
are brought. The Japanese Immigrant Case, 189 U. S. 86 
(1903); Wong Yang Sung v. McGrath, 339 U. S. 33 (1950). 
The deportation process is adapted to the nature of the pro¬ 
ceeding, which seeks to expel “aliens whose roots may have 
become * * * deeply fixed in this land.” Bridges v. Wixon, 
326 U. S. 135, 154 (1945). For many years the immigration 
regulations have provided for a hearing in deportation cases. 
That requirement now is incorporated in section 242 (b) of 
the Immigration and Nationality Act of 1952, 8 U. S. C. 
1252 (b).« 

But there never has been any statute or regulation which 
requires a hearing when an alien’s departure from the United 
States is temporarily prevented. Consequently, we do not 
believe that the authorities relating to the deportation process 
cited by the appellant have any impact here. It is our belief 
that the limited benefits accorded to aliens hardly can be ex¬ 
panded to require full-dress hearings whenever executive offi¬ 
cers, in discharging their responsibilities in relation to foreign 
affairs and the rational defense, take action which affects 
aliens. It seems to us highly doubtful that an alien must be 
permitted to depart from this country unless the executive 
officers offer for his appraisal, in an open hearing, the evidence 
on which it is concluded that his return to an enemy country 
would aid it in opposing the military efforts of the United 
States. If the departing alien were engaged in espionage, the 
restraining order usually would be activated by confidential in¬ 
formation. In the case of a scientist, it might depend on 
knowledge and training locked in his mind. Manifestly, if 

‘Appellant’s brief refers to regulations in effect before December 24, 
1952. The current regulations for deportation hearings will be found in 
8 C. F. R. 242.51-242.61. 
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the defensive measures in this area are to be effective, they must 
permit flexibility in coping with danger. 

It seems to us that the controlling precedents reject any 
assumption that a hearing must be held in each such case. 
Thus in Ludecke v. Watkins, 335 U. S. 160 (1948), the Supreme 
Court upheld the constitutionality of a statute which empow¬ 
ered the President summarily to intern and to expel alien resi¬ 
dents of the United States who were nationals of enemy states. 
There, as here, the Attorney General conducted an informal 
inquiry to obtain information on which to base his action. 
The Court found that the statute did not provide for a hearing 
and that none was commanded by the Constitution. It 
pointed out, 335 U. S. at 171-172: 

The fact that hearings are utilized by the Executive 
to secure an informed basis for the exercise of summary 
power does not argue the right of courts to retry such 
hearings, nor bespeak denial of due process to withhold 
such power from the courts. 

In the Knaufj and Mezei cases, involving the statute under 
examination here, the Supreme Court found that there was no 
constitutional requirement of any hearing, or other process, 
where Congress had not provided for such process. 

In Carlson v. Landon, 342 U. S. 524 (1952), the Supreme 
Court sustained the action of the Attorney General in detain¬ 
ing, without any preliminary notice or hearing, resident aliens 
against whom charges of subversive activity were made in de¬ 
portation proceedings. Moreover, in Hirabayashi v. United 
States, 320 U. S. 81 (1943), and Korematsu v. United States, 
323 U. S. 214 (1944), the Supreme Court similarly upheld 
executive action in furtherance of the national security which, 
without any preliminary notice or hearing, imposed severe re¬ 
strictions on resident American citizens and required them to 
depart from designated areas in which their homes were 
situated. 

These cases illuminate the scope of the measures and the pro¬ 
cedures that may be utilized against aliens, during time of na- 
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tional emergency. 7 It seems to us that they refute appellant’s 
assertion that the defensive measures of the United States can¬ 
not be exerted unless a formal hearing is first conducted. 

We agree that freedom of movement is a desirable goal, but it 
certainly has never been recognized as an unqualified right. 
Moreover, it does not appear that appellant actually has been 
deprived of his liberty, in the ordinary connotation of that 
term. He has been prevented from proceeding to an area 
where his specialized training and skill could be utilized by an 
enemy of the United States. Since it deals with precautionary, 
rather than punitive measures, the situation closely resembles 
that in the Ludecke, Hirabayashi, Korematsu and Carlson 
cases. Actually appellant is in a more favorable position, since 
his activities and movements within the United States are not 
restricted. The situation here also might be compared to that 
of a health officer executing quarantine regulations, or a fire 
marshal insisting on fire preventive safeguards, or a police 
officer temporarily excluding the public from a perilous area. 
All of these expedients to some extent may restrict freedom of 
movement. All of them, however, are necessary incidents of 
governmental power. In none of these instances is a formal 
hearing required before the precautionary measures can be 
invoked. 

We submit that appellant is mistaken in supposing that a 
hearing is required by the Constitution or by any ruling authori¬ 
ties. In resisting the attack on this process, the executive 
officer has presented to the court, as he did in the caseis cited 
above, the basis for the disputed action. The record discloses 
that the basis for the order temporarily precluding appellant’s 

* Robcsov v. Achcsov, 19S F. 2d 9S5 (C. A. D. C. 1952) involved denial of a 
passport to an American citizen, but the court merely found that the case 
had become moot. In Bauer v. Achcxon, 106 F. Supp. 445 (D. C. 1952), a 
divided court held that a passport could not be denied to an American citi¬ 
zen without according her due process of law. However, the court empha¬ 
sized that it regarded the action of the Secretary of State as an abridgement 
of the rights of American citizens, and did not suggest that similar protec¬ 
tions should he granted to aliens. Indeed Judge Curran, who voted with the 
majority of the three judge court in the Bauer case, shortly thereafter 
dismissed the complaint in the instant case. 
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departure from the United States was the Attorney General's 
finding that appellant's unique scientific training and knowl¬ 
edge could be utilized by Communist China, or other potential 
enemies of the United States, against our military forces and 
defensive operations, and that his departure consequently 
would be prejudicial to the United States. The cases indicate 
that such a showing, on its face, sufficiently complies with the 
statutory command. 

We believe, therefore, that the concept of due process of law 
expounded by appellant does not govern a case of this character. 
However, in our view it is unnecessary for the court to reach 
that question, because it is our belief that the mandate of due 
process, to the extent that it may be pertinent, has been com¬ 
pletely satisfied within the setting of this case, and in the light 
of the facts portrayed in the record. 

It is universally recognized that due process of law does not 
require any fixed form of procedure, but that the proceedings 
must be fair and appropriate in the light of the circumstances. 
Appellant quotes at length from the opinion of Justice Frank¬ 
furter in Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123 (1951). But a majority of the Court did not 
hold in that case or in Bailey v. Richardson, 341 U. S. 918 
(1951), that a full hearing was required. And even Justice 
Frankfurter recognized that due process is not “a mechanical 
instrument” (341 U. S. at 163), or “a technical conception with 
a fixed content unrelated to time, place and circumstances” 
(id. at 162), and that “‘due process’ cannot be imprisoned 
within the treacherous limits of any formula” (id.). 

The finding that due process does not always require a formal 
hearing or any fixed form of procedure is supported by many 
authorities, some of which are mentioned in Justice Frank¬ 
furter’s opinion. A leading case is Federal Communications 
Commission v. WJR, 337 U. S. 265, 275 (1949), in which the 
Supreme Court rejected the notion that a formal hearing or 
oral argument was required under the circumstances of that 
case. The Court observed that: 

due process of law, as conceived by the Fifth Amend¬ 
ment, has never been cast in so rigid and all-inclusive 
confinement. On the contrary, due process of law has 
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never been a term of fixed and invariable content [citing 
many cases]. The requirements imposed by that 
guaranty are not technical, nor is any particular form 
of procedure necessary. 8 

Some of the cases previously discussed likewise endorse ex¬ 
ecutive action, in situations comparable to the one now before 
this Court, involving serious abridgements of free movement, 
without any formal hearing. These include the Knaufi, Mezei, 
Carlson, Ludecke, Korematsu, and Hirabayashi cases. An¬ 
other example is Dolenz v. Shaughnessy, 200 F. 2d 288 (1952), 
cert. den. 345 U. S. 928, which similarly repulsed a contention 
that a formal hearing was necessary before the Attorney Gen¬ 
eral could rule on a claim by a deportable alien that he would 
be subject to physical persecution if the deportation order were 
accomplished. The court commented, 200 F. 2d at 291: 

The appellant was given the opportunity to present 
his evidence, and after considering that evidence the 
delegate of the Attorney General decided that no finding 
that the appellant would be physically persecuted should 
be made * * * when the Attorney General has by his 
authorized delegate actually exercised his discretion 
after proceeding in a manner fairly calculated to give 
him an adequate basis for decision there has been no 
denial of procedural due process. 

The cases cited by appellant are inapposite. Morgan v. 
United States, 304 U. S. 1 (1938), considered merely the pro¬ 
cedure to be followed under a statute which explicitly com- 

*Even the celebrated Japanese Immigrant Case, 189 U. S. 8G, 100 (1903), 
often cited as the pioneering exponent of a hearing in deportation cases, 
merely declared that an alien against whom deportation proceedings are 
brought must be given an opportunity to be heard, but “not necessarily an 
opportunity upon a regular, set occasion, and according to the forms of 
judicial procedure.” And Bauer v. Achcson, 106 F. Supp. 445, 451 (D. C. 
1952) cited by appellant, similarly observed that due process must be 
“adapted to the exigencies of the situation.” In a passage of that opinion 
not quoted by appellant the court remarked that “the particular procedure 
to be adopted may vary as appropriate to the disposition of interests widely 
varying in kind.” 
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manded that a “full hearing” be given.® Alexiou v. McGrath, 
101 F. Supp. 421 (D. C. 1951), found that the Attorney Gen¬ 
eral, in considering whether discretionary relief should be 
granted, had ignored hearing procedures established by his 
regulations, in relying on evidence outside the record. That 
holding was explained and distinguished in Arakas v. Zimmer¬ 
man, 200 F. 2d 322 (C. A. 3, 1952), in which the Court con¬ 
cluded that the regulations then in effect had been observed. 
And it should be noted that under current regulations, the 
Attorney General now may rely on confidential information 
in denying an application for discretionary relief in a deporta¬ 
tion case (8 CFR 244.3). Moreover, the Supreme Court has 
just upheld the propriety of a Selective Service Classification 
based on undisclosed FBI reports, in the face of a statute ex¬ 
plicitly requiring a hearing. United States v. Nugent, 346 
U. S. 1 (1953). The Court said: 

we do not think that the word “hearing” * * * com¬ 
prehends the formal and litigious procedures which re¬ 
spondent’s interpretation would attribute to it. 

See also Norwegian Nitrogen Products Co. v. United States, 
288 U. S. 294 (1933). 

The authorities thus teach that due process may be assessed 
only from the sum total of the procedure followed, in order to 
ascertain if fairness of consideration was accorded under the 
exigencies of the particular situation. Obviously, only the 
processes of this case can be evaluated for that purpose, and 
there is no point in debating the procedure pursued in other 
cases. Therefore, we cannot see the relevance of correspond¬ 
ence dealing with another case (Br. 11-12) which was not made 
part of the record here. In any event, we are prepared to 
concede that neither the statute nor the regulations provide for 
a formal hearing procedure in a case of this character and that 
no formal hearing, under the concept for which appellant 
argues, was conducted in the instant case. However, we be- 

* Where a statute similarly provided for a hearing before an alien could 
be excluded from the United States the Supreme Court found that the de¬ 
cision must be made after “a hearing in good faith, however summary in 
form.” Chin Yore v. United States 208 U. S. S, 12 (1008) ; Etcoek Jan Fat v. 
White, 2r>3 U. S. 454, 458 (1020). 
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lieve that the procedure followed in this case satisfied every 
reasonable standard for fair consideration and that the record 
amply demonstrates that appellant was accorded due process 
of law. 

Some of the contentions made by appellant stem from an 
apparent misconception of the initial order of October 16,1951 
(J. A. 31-32). Read in the light of the regulations (8 CFR 
175.29 (b)), the Commissioner’s affidavit (J. A. 41), and the 
subsequent proceedings (J. A. 60), it is clear that this order 
merely prevented his departure temporarily until final con¬ 
sideration could be given. In effect, this process resembled 
the procedure of the courts in issuing temporary restraining 
orders to preserve the status quo. See Rule 65 (b), Fed. Rules 
Civ. Proc. Without such summary authority, both courts and 
administrative officers often would be powerless to prevent ir¬ 
reparable harm. The promulgation of such a temporary order 
need not be preceded by notice and hearing, provided adequate 
notice and opportunity to submit countervailing evidence is 
given at some stage of the proceedings before a final decision 
is rendered. McGregor v. Hogan, 263 U. S. 234, 237 (1923). 
Consequently, there is no substance in appellant’s assertions 
regarding absence of notice before this temporary order of pre¬ 
clusion was entered. Indeed, the record discloses that before 
the issuance of this order appellant was interrogated at length, 
and his qualifications and background were fully explored 
(J. A. 43-53). 

Similarly, appellant appears to be mistaken regarding the 
nature and the timing of the notice to which he was entitled. 
Neither the regulations nor the statute required any form of 
notice prior to such interrogation, which sought merely to elicit 
information. The suggestion that appellant was not given no¬ 
tice of the proposed action before a final decision was made 
seems fanciful in the light of the statements of his attorney 
(J. A. 56-57), his supporting witnesses (J. A. 32-37) and appel¬ 
lant himself (J. A. 53-56, 58-59). If the basis for the proposed 
action was secret, it certainly was the poorest-kept secret of all 
time. Actually, the record reveals that appellant was season¬ 
ably informed of the basis for the temporary order and vigor- 
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ously recorded his objections before a final determination was 
reached. 

The allegations concerning denial of representation by coun¬ 
sel likewise are insubstantial. Neither the statute nor the reg¬ 
ulations recognize a right to representation by counsel at a 
preliminary interrogation of this character. This silence 
should be compared with the direct recognition of a right of 
representation by counsel in exclusion and deportation cases. 
Secs. 242 (b) and 292, Immigration and Nationality Act of 
1952, 8 U. S. C. 1252 (b) and 1362. We do not deny that ap¬ 
pellant could have been accompanied and advised by counsel 
in the preliminary interrogation, if he desired such representa¬ 
tion. But there is not the slightest suggestion that any right 
of representation was denied him. Indeed, the record estab¬ 
lishes that when he wished to be represented by counsel, he 
engaged his present attorney, who thereafter conducted the 
administrative proceedings on his behalf before the final de¬ 
cision was rendered (J. A. 56-57). 

The cases cited by appellant in this connection thus are not 
in point. Powell v. Alabama, 287 U. S. 45 (1932), dealt with 
denial of counsel in a criminal case involving a capital offense 
and the court held that under the circumstances of that case the 
failure to assign counsel was a denial of due process. In Ex 
parte Chin Loy You, 223 F. S33 (Mass. 1915), the court found 
that the alien had requested the opportunity to engage coun¬ 
sel in a deportation case and had been denied this privilege. 
In Handlovits v. Adcock, 80 F. S. 425 (Mich. 1948), the court 
held that the examiner had not sufficiently complied with reg¬ 
ulations in deportation cases in explaining the right to repre¬ 
sentation by counsel. 

It thus appears that appellant was given notice of the pro¬ 
jected action and was represented by counsel before final action 
was taken. It appears also that he was given the privilege of 
being heard before a final determination was made. He took 
advantage of this opportunity and attempted to refute the 
basis for the preliminary determination, of which he concededly 
had notice, that his possession of unique and specialized scien¬ 
tific training and knowledge could be utilized by Communist 
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China, where he sought to go, in opposing the military and de¬ 
fensive efforts of the United States. He was given opportunity 
to present evidence supporting his contentions. That evidence, 
together with the other available evidence and information, 
was carefully considered and the ultimate decision went against 
him. 10 We submit that this procedure meets any reasonable 
yardstick of due process relevant to a case of this type. 

In our view, any additional requirement of formality in a 
domain so peculiarly confided to executive discretion would be 
inappropriate and unwarranted. 11 We cannot agree with ap¬ 
pellant’s supposition that formalism is inherent in due process. 
And we find it difficult to isolate any added element of fair 
dealing to which he would have been entitled if a formal hear¬ 
ing had been conducted. Under the facts of this case, he had 
notice, an opportunity to present his evidence, and fair Consid¬ 
eration. It is true that he was not able to cro.ss-examine the 
Attorney General or his delegate on the factors which led to a 
determination that appellant’s departure to China at this time 
would aid the Communist Government of that country in its 
military efforts against the United States. But in our view, 
this determination and the underlying factors on which it rested 
are matters to be decided by the Attorney General and not by 
appellant and the witnesses he has summoned. 

Nor does appellant’s plea that the order of the Attorney 
General resulted in hardship to him warrant intervention by 
this court. As Justice Black pointed out in the prevailing 
opinion in Korematsu v. United States, 323 U. S. 214, 219 
(1944): 

hardships are part of war, and war is an aggregation of 
hardships. All citizens alike, both in and out of uni¬ 
forms, feel the impact of war in greater or lesser measure. 


10 As we have pointed out, there is no statute or regulation prescribing 
any form of hearing, or limiting the type of evidence or information that 
may be considered by the Attorney General in making his finding. See p. 2L 
u If a formal hearing were required here by the Constitution, the next 
step inevitably would be a demand for compliance with the rigid procedural 
requirements of the Administrative Procedure Act. See Wong Yang Sung 
v. McGrath, 339 U. S. 33 (1950). 
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That these considerations are relevant in the current era 
of national crisis is underlined in Harisiades v. Shaughnessy, 
342 U. S. 580, 590-91 (1952), where the court stated: 

We are urged, because the policy inflicts severe and 
undoubted hardship on affected individuals, to find a 
restraint in the Due Process Clause. But the Due Proc¬ 
ess Clause does not shield the citizen from conscription 
and the consequent calamity of being separated from 
family, friends, home and business while he is trans¬ 
ported to foreign lands to stem the tide of Communism. 
If Communist aggression creates such hardships for loyal 
citizens, it is hard to find justification for holding that 
the Constitution requires that its hardships must be 
spared the Communist alien. When citizens raised the 
Constitution as a shield against expulsion from their 
homes and places of business, the Court refused to find 
hardship a cause for judicial intervention. 

We recognize that the enforcement of the policies enunciated 
in the Passport Act may result in hardship to appellant and 
other affected aliens. But, as the Supreme Court has pointed 
out, during the present period of national peril individual hard¬ 
ships necessarily yield to the paramount needs of the nation. 
Such hardships are regrettable but they cannot be avoided if 
our nation is to survive when its safety is in jeopardy. Ap¬ 
pellant, in company with citizens and other aliens, must endure 
the measures adopted by Congress in promoting the security of 
the United States. 

We emphasize again that even the final order in this case is 
a temporary expedient, depending upon power exercised only 
during a time of emergency. How long this temporary re¬ 
straint will be applied to appellant is a matter for conjecture. 
Obviously, a reexamination of the order could be prompted by 
a change in the international picture. It is a reasonable as¬ 
sumption that the cessation of hostilities in Korea will hasten 
such reexamination. But we submit that the evaluation of the 
national need, in a case of this type, is a function that must be 
performed by executive officers and not by the courts. 
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IV 

The procedures comply with the regulations 

Appellant urges finally that the procedure in his case did 
not comply with the regulations. However, we believe this 
assertion also is devoid of substance. In describing the types 
of aliens whose departure may be deemed prejudicial to the 
United States the regulation includes any alien— 

who is likely to engage in activities designed or likely 
to obstruct, impede, retard, delay, or counteract the 
effectiveness of the national defense of the United States 
or the measures adopted by the United States in the 
public interest or for the defense of any other country 
(8 C. F. R. 175.25 (b)). 

The order temporarily precluding departure merely specified 
that it was made under section 175, title 8, of the Code of Fed¬ 
eral Regulations (J. A. 31-32). This order was affirmed and 
made final by the Assistant Commissioner (J. A. 60). Cer¬ 
tainly the basis for this finding was that the departure was 
deemed prejudicial to the interests of the United States within 
the pertinent regulations. 

Appellant attempts to distort the language used in the Com¬ 
missioner’s affidavit of explanation because the Commissioner 
stated that in the light of the present military situation “plain¬ 
tiff’s scientific training and knowledge might be used by Com¬ 
munist China and other potential enemies of the United States 
in seeking to undermine and defeat the military and defensive 
operations of this nation” (J. A. 41). This emphasis on “might 
be” is merely a play on words. Obviously, the Commissioner 
and his subordinates found that appellant’s scientific training 
and knowledge was “likely to” be used in activities which would 
“obstruct, impede, retard, delay, or counteract the effectiveness 
of the national defense of the United States.” Appellant pro¬ 
posed to return to Communist China, where his wife and child 
now live (J. A. 48). One would indeed be naive to suppose 
that the Communist Government of China would not put his 
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scientific training and knowledge to use, with or without his 
consent, in furthering its military operations against the United 
States. 

CONCLUSION 

We believe that appellant's arguments rest on a number of 
erroneous assumptions. In his estimation, a power that neces¬ 
sarily must be conferred in broad terms becomes unconstitu¬ 
tionally vague; an authorization which confides a needed 
flexibility of action delegates legislative power; and a process 
which resolves issues reasonably, expeditiously and fairly be¬ 
comes offensive to the constitutional requirement of due 
process. We submit that in temporarily preventing appel¬ 
lant's departure, the Attorney General has acted under a valid 
grant of statutory authority and has utilized a sound and appro¬ 
priate procedure. Therefore, we believe that appellant has 
demonstrated no substantial basis for disturbing the judgment 
below. The order dismissing the complaint should be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 
William J. Peck, 
Assistant United States Attorney. 
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Attorney, Immigration and Naturalization Service. 


w. *. w wmuT pinna* omcii i»m 





